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nrPoTuaIsA 3I0OY4NHHOCTI:
NMMPOBJIEMU TEOPII TA TTIPAKTUKHU
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Mxyxa O. M. — [OOKTOp HOPUOWMYHMX Hayk,
npodecop, 3acnyXeHun pUCT  YkpaiHu,
rOfIOBHWUIA  HAYyKOBMI  CNIiBPOBITHUK  Bigginy
HaykoBoO-gocnigHoi  pobotn  HauioHanbHOT
akageMii BHYTpILWHiX cnpas, M. Knis

AHANI3 AAK CKNNAQOBA NMPOMHO3YBAHHA
TA NMPOrPAMYBAHHA 3AXOAIB NMPOTUAII
3JIO4YUHHOCTI B PETIOHI

OkpecrieHo  npobnemu  aHanimu4Hoi  pobomu  nidpo3dirie
Minicmepcmea sHympiwHix cripae YkpaiHu, cripsamosaHoi Ha rnpomudito
3/104UHHOCMI 8 PI3HUX peeioHax KpaiHu. 3ro4YuHHICMb rpoaHani3oeaHo
8 KoHmekcmi I eikmumoroaidHoi cknadoeoi. AKueHmoeaHo Ha
Oxeperiax iHGpopmauii npo  3M0YUHHICMBE  (CmamucmuyHi  0bsIiKU,
cmamucmuyHi  Kapmku). Ha niOcmasi  cmamucmu4HO20  aHarisy
3arporioHo8aHO BUCHOBKU ma pekoMmeHOauii wodo skocmi U
yYOOCKOHaIIeHHST KPUMIHOJI02iY4HO20 aHarsti3y.

KnrouoBi cnoBa: aHania 3MnOYMHHOCTI, MNPOrHO3yBaHHA Ta
nporpaMmyBaHHA  3axodiB  NPOTUAIT  3MOYMHHOCTI,  couianbHa
3aHen0aHiCTb, KpUMiHanbHa YpPaXeHIiCTb, KpuMMiHanbHa cuTyauis,
CTaTUCTUYHI 0BJIiKM, CTAaTUCTUYHI KapTKWU, CTAaTUCTUYHUIA aHanis.

A Hani3 3NoYMHHOCTI Ma€e ByTW NEPCNEKTVBHUM | HE 3BOOUTUCS NnLLe
0o cikcauii MumHynNuX cTaHiB, a pfpaBatM nigctaBu ansa i
NPOrHO3yBaHHS 3ararnoM 1 OKpeMMX 3MOYMHIB 30kpema. [MporHo3yBaHHS
€ HeoOXiAHUM Onsi NporpamMyBaHHs 3aX0AiB NPOTUAII 3NTOYMHHOCTI.

Baxnueo  3abesneunTtn  UinecnpAMOBaHICTb  aHaniTUYHOI
DiSNbHOCTI, NpaBunibHO bopmyntoBaT i 3aB4aHHs, BUXIAHI rinotesu,
BM3HAYUTU MEBHUN piBeHb i 36epiraT roToBHICTb OO OTPUMAaHHA
HOBWX, HaBITb HENporpamoBaHux gaHux [1, c. 21].

MigctaBoo Onsl  OUIHIOBAHHA PiBHA  3MTOMMHHOCTI  LUSISIXOM
MOPIBHAHHA PI3HUX PErioHIB Y/ NepiofiB € KOMMEKC 30BHILUHIX i
BHYTPILLHIX XapakKTepUCTUK 3MOYUHHOCTI, a He nuwe Aadi npo ii
3aranbHy NOLNPEHICTb.

© [xyxa O. M., 2017
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3MNOYMHHICTE  aHani3yloTb ofHovacHo 3 i Hacnigkamu.
BusHavyanbHUMK € Taki 3 HUX:

— KINbKICTb XePTB 3MOUYUHY;

— po3Mip MartepianbHMX 30UTKIB, WO OXOMIIKE N BTpaveHy
Buroay;

— KPpMMiHanbHa YpaXeHiCTb Pi3HMX couianbHUX rpyn (nmMtoma
Bara cepefl HUX OCi0, SIKi BUMHANN | BUMHSAIOTb 3M0UUHN);

—couianbHa 3aHegbaHiCTb MNEBHOI  4YacTMHW  HacerneHHs
(nowmpeHHs HapkoTu3alii B pi3HMX i BusiBax, GesgornagHocTi Ta
0e3npuUTYNbHOCTI, 30KpeMa AiTeln i3 CiMer 3MouYMHLiB, NMPOCTUTYLIT,
a TaKOX [HWWX HeraTUBHUX CoUianbHUX BiAXUNEHb, 3 SKUMU
MoB’si3aHa 3MTOYMHHICTb);

— KpUMiHanNbHa  ypaXKeHiCTb  PisHUX cdep  KUTTEIANBHOCTI
(Hanpuknag, y nepiog pecdopm 1990-x pokis 30-50 % nignpremuis
BesnocepeHbO NPaLoBanu Ha 3Mo4MHHI opMyBaHHS) [2];

— CTYNiHb KPUMIHANbLHOrO BMMMBY Ha [EepXXaBHi CTPYKTypw,
IHCTUTYTU TPOMAAAHCLKOrO CYCMifibCTBa i MNpaBO, BUKOPUCTAHHA
OCTaHHIX B iHTepecax 3fOYMHHOI LiSfbHOCTI (YMMano 3MOYUHHUX
YyrpynoBaHb Yy HU3LUi perioHiB 4isnu nig NpUKPUTTSM npauiBHUKIB
NPaBOOXOPOHHNX OPraHiB PI3HOro paHry);

— 3ycunns nigepie 3M104MHHOIO cepefoBULLa ANA NPOHUKHEHHS
Y BULLi eLlenoHn 3aKoHO4aBYO! Ta BUKOHABYOI Braauw;

— PO3XUTYBaAHHA LMBINi30BaHOI, 3axuLeHOl npaBoOM, LiHHICHO-
HOPMaTMBHOI CUCTEMWU CYCNINbCTBA, YTBEPKEHHS  3MOYUMHHOT
iaeornorii Ta NCMxXonorii;

— 3HWKEHHS  PiBHA  aKTMBHOCTI HaceneHHa B MpOTUAil
3MNOYMHHOCTI, MPUCTOCOBYBAHHS A0 Hel Ta 1i npasun.

Y cneuianbHin nitepatypi [3, c¢.108-110] HeoaHopa3oBO
3gincHioBann  cnpobu  BNpoBaguTU  yHiBEpcanbHUN  KpUTEpIN
OLHIOBaAHHA  SIKICHO-KINbKICHUX MOKa3HWUKIB  3MOYMHHOCTI. Y4eHi-
KpMMiHONoOrM BBaxanu, Wo ue cnpusano 6 edeKkTBHOMY
NOPIBHANBHOMY OLiHIOBAHHIO 3MOYMHHOCTI B Pi3Hi Nnepioau.

OpgHak HaBiTb Yy perioHax 3i CApUATNIMBOK KPUMIHANbHO
cuTyauieto HeobXigHMM NocTae nofarnblue BAOCKOHANeHHs npotuail
3MOYMHHOCTI, TOMY [AOLUINIbHO He ycepeHiBaTW [AaHi Npo  Hel,
a BpaxoByBaTWM OCOONMBOCTI KOMMMEKCY SKICHUX | KinbKiCHUX i
xapaktepuctuk. [lig 4yac A[ocnigpKeHHs BUABNAMOCH, WO 3a
MOPIBHAHO 6naronony4yHUMKU 3aranbHMMW MOKA3HUKAMW  KiNIbKOCTI
3apeecTpoBaHMX 3MI0YUHIB Y HU3LI perioHiB NpuMxoByBaBCA [OCUTb
BUCOKUIN piBEHb €KOHOMIYHOI 3STOYMHHOCTI, @ HWXYUM, HDK B iHLIMX
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perioHax, OyB piBeHb 3NOYMHHOCTI, NOB’A3aHOoi 3 nuAuTeoM. Came
3aBASKM LUbOMY 3arafibHi MOKa3HWKM  3MOYMHHOCTI  3a3Ha4eHoro
PEriOHY, MOPIBHSIHO 3 iHLWIMMK, BYNY HKUNMU.

MeTol aHanisy 3r04YMHHOCTI € BAOCKOHANeHHs npoTuail in
LUMASXOM BU3HAYEHHSA OCHOBHUX 1T HANPSAMIB, YiTKOrO (hOpMYOBaHHSA
uinew, cknagaHHa nporpam ix 3abesnedeHHs, YOOCKOHAarneHHd
3anobikHOI Ta MPaBOOXOPOHHOT AiANbHOCTI. TOMY BWBYEHHS
okpecrneHoi npobnemaTuky noctae 6aratoacnekTHum [4, ¢c. 779].

He MOXHa OTOTOXHIOBATW OLIHIOBAHHSA PIBHA 3MOYUHHOCTI 1
JisANbHOCTI NPaBOOXOPOHHMX OpraHiB 3 NpoTUAIl 3NoYNHHOCTI. PiBeHb
i AMHaMiKa 3MOYMHHOCTI BU3HA4YalOTbCA 3ararbHUMMK CcoLialbHUMN
yMOBamy, WO He 3aBXAu 3anexartb Big NpaBOOXOPOHHMX OpPraHiB,
a OTXKe, 3HWKEHHS PIBHSA 3MTOYMHHOCTI — Lie He 3aBXau ycnix nuwe
NPaBOOXOPOHHMX OpraHis.

AKTyanbHUM € 3aBAaHHs LWOA0 NornMbneHoro aHanisy npuy4vH
3MiHM  KpuMiHanbHOI  cuTyauii. BogHovac  xapakTepucTuku
3MOYUHHOCTI nigngaraTb 06MiKy nig 4Yac aHanisy poboTu opraHis
NpoKypaTypw, cyay, Noniuil Ta iHWKX NpaBOOXOPOHHUX OpraHiB.

Jocnigpkyounm  3MOYMHHICTb, BaXNMBO HE nNulie BUSBNATU
HaNNOLLMPEHILi XapaKTepuUCTUKK, ChiflbHi ANs 3NOYUHHOCTI Pi3HMX
perioHiB, NpeACTaBHUKIB pPi3HUX couianbHUX rpyn, pi3HUX BUAIB
3MI04MMHHOCTI, @ 1 ypaxoByBaTW BigMIHHOCTI, 0COBNMBOCTI, ANA TOro
Wob AudbepeHuioBaTh 3NOYUHHICTL i, ypaxoByroum Ui ocobnmBocTi,
3abeanevyBaTu NOCNIAOBHY NMPaKTUYHY AISNbHICTb.

MoTpibHO TakoX 3BaXkaTh HaA OAWHWYHE, HEMNOBTOPHE B reHe3nCi
3MI04UHHOCTI, Micns 4Yoro 3’scoByBaTH ii CYTHICTb. HenoBTopHe Moxe
OyTM pesynbTatom BunagkoBoro 36iry obcrtaBuH, i TOAi nig 4ac
aHanidy 3MOYMHHOCTI K MacOBOrO SBMLLA HUM MOXHa 3HEXTyBaTu.
BogHovac ue HenoBTOpHE i HecnoAiBaHe Moxe ByTV BUSIBOM HOBOT
TeHOeHUii. AKWwo B OocnigKyBaHUA nepiof, y perioHi 0yno BYMHEHO
OOVH 3MN0YUH, HEe LUIIKoM TUMNOBUM 3a MOTMBALiE, 0O0’€KTOM
nocsraHHs1, CnocoboM 3ITOYMHHOI AiSANIbHOCTI, MOro Crig peTenbHO
npoaHanisyBatu. 3a3HadyeHe HagacTb MOXIMBICTb CBOEYACHO
BUSBUTU HOBI SBULLA 3MNOYUHHOIO CBITY | BXWTW 3axogiB Angd
NpUNUHEHHsa HebaxaHnx 3MiH. IHakwe ui 3MiHM ByayTb BUABNATUCA
jefani BupasHiwe, i OO NPOTUCTOSHHA 3 HMMW He BOAcTbCA
nigroTyBaTucs 3aB4acHo.

[bxepenamu iHhopMaLii NPO 3MOYMHHICTb €:

1) cTaTUCTUYHI 3BITU NPOKYpaTypu, NOMiILi, iIHLUINX NPaBOOXOPOHHMX
OpraHis;
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2) CTaTUCTUYHI KAapPTKM NEPBUHHOIO 06 ITiKY;

3) NOKa3HMKN CoLjianibHO-eKOHOMIYHOI, coLianbHOo-gemorpadivHol
Ta iHWOI CTaTUCTUKM (Hampuknag, Ans obuMcneHHs KoedilieHTiB
3MOYMHHOCTI  MOTPIOHI  BiAOMOCTI MpPO  YUCENBHICTL HaCemNeHHs,
30Kpema pi3Horo BiKy);

4) paHi nNpo iHWi nNPaBOMOPYLUEHHS: MNUALTBO, ankoroniam,
HapKOMaHito, MPOCTUTYLIO TOLWO, siKi MICTATBCA B MaTepianax sk
JepxaBHol, TaK i Bigomyoi ctatuctukn (MBC YkpaiHu, MiHicTepcTBO
tocTuULii Ykpainu ToLo);

5) oaHi y3aranbHEHHs1 KpUMiHaNbHUX MpoBaXeHb (cnpas),
Matepianis i 3a9B NPO 3MOYNHY;

6) pe3ynbTaTu BWBYEHHSI CYCMINbHOI MCUXOSOrii, NPaBOBOi
CBigOMOCTI, F[POMaACBbKOI AYMKM MPO 3M0YMHHICTb | IpOTUAILO 11A;

7) OaHi onuTyBaHb 3aCy[KEHUX, OCi0 i3 KOHTPOMbHOI rpynu,
npeacTaBHUKIB Pi3HUX CouianbHUX rpyn HaceneHHs;

8) pe3ynbTaTu cnocTepeXeHb KPUMIHOMOTIB;

9) pe3ynbTaTu eKCNepuMEHTIB, SKLLO IX MPOBOAUNN.

[o ctaTucTU4HMX 3BIiTiIB NPABOOXOPOHHUX OPraHiB HanexaTb:

— CTaTUCTUYHA KapTKa Ha BUSIBIEHI KpMMiHanbHi NpaBonopyLLeHHS
(dpopma 1);

— CTaTUCTUYHA KapTka Npo 3anofisHy LwWkKoay, pesynbtaty ii
BiOWKOAYBAHHA Ta BUIYYEHHA MpeaMeTiB 3MOYUHHOI AiANbHOCTI
(bopma 1.2);

— CcTaTUCTMYHA KapTka Ha 0coby, fKa BYMHMIIA KpUMiHamMbHi
NpPaBOMNOPYLLEHHS Ta sIKY NiZO3PHOTL Y iX YYMHEHHI (dhopma 2);

— CTaTUCTMYHA KapTka Npo PyX KPWMMIHANbHOrO NpOBamKEHHS
(dbopma 3);

— TanoH-NoBiAOMIEHHA NPO NPUMHATTS 4O PO3rnaay Ta AOBiAKa
Npo Hacnigku po3rnsay KpUMIHANbHOrO MPOBAMXEHHA CYAOM
(hbopmn 5, 6), a Takox iHWI dopmu, SKi MICTATbL BIJOMOCTI Npo
noTepninux, peunams, MatepiansHi 36UTKU, MOTUBM 3MOYUHIB TOLLO;

— 3BiTM 3a popmamu Ne 1-CJ1 ta Ne 1-CJIM (HagatoTb go Bigainy
CTaTUCTMYHOI iHpopmalil Ta aHanisy ynpaBniHHA CTaTUCTUKW,
opraHizauii  Ta BE€OEHHS €anHoro peecTpy  LOCYOOBUX
po3scnigysaHb [5], opraHis npokypaTtypu 3a [OMNOMOroto
KOMM'IOTEPHOIO  MPOrpaMHOro  KoMmmnekcy «E€amHa  cuctema
CTaTUCTMKM Ta aHanidy poboTu opraHiB npokypaTypu YkpaiHu» Ta
BMKOPUCTAHHA B poBOTI cy4YacHMX iHOPMAaLiHUX TEeXHOOTrINn,
3aco0iB eMNeKTPOHHOro 3B’A3Ky). Cnig peTenbHO BMBYATUM BUMOTU OO
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€OMHOro 0OMiKy KpUMiHaNbHUX NMpPaBOMOPYLUEHb, SIKi MOLUMPIOTLCS
Ha: opraHu npoKypaTypu (30kpema i BilCbKOBOI), HauioHanbHy
noniuito Ykpainn, Cnyx0by 6e3nekn YkpaiHu, nigpo3ninu nogaTtkoBoi
noniuii. 3asHa4ymMmo, Wo IHCTPYKLUiO MPo NOpsSAOK BEAEHHST €QMHOMO
obniky B opraHax noniuii 3asB i nNOBIQOMMEHb MPO BYUHEHI
KpMMiHanbHi NpaBoONoOpYyLUEHHs Ta iHLWWIi nofjii 3aTBepKeHO Haka3oM
MBC Y«kpainu Big 6 nuctonaga 2015 poky Ne 1377 [6].

3BiTHICTL MBC YkpaiHu MiCTUTb HU3KY CTaTUCTUYHUX NOKa3HWKIB
Ta € 6a30l0 ANnA NOCTIMHOMO KOHTPOMK 3a poboTok nigpo3ainis 1
onepaTMBHOMO KEPiBHULTBA HUMM:

— €OVHUIA 3BIiT NpPO 3MOYMHHICTL (Haka3 MBC YkpaiHun Big
16 ciuHs 2008 poky Ne 16);

— 3BIT NPO 3apeecTpoBaHi 3M04YUHK i pe3ynbTat poboTn (Hakas
MBC YkpaiHu Big 16 ciuHs 2008 p. Ne 16) — 1-A;

—3BIT NMpO BUWKOHaHHA 3akoHy YkKpaiHm «[llpo GopoTeby 3
kopynuieto» [7] (Haka3 "'eHepanbHOI Npokypatypu YkpaiHu, Cryxou
Gesnekn YkpaiHn, [epxaBHoi cygoBoi aaMiHicTpauii  YkpaiHu,
MBC Ykpainn, [epxaBHOi noaaTkoBOI aaMiHicTpauii  YKkpaiHu
«lMpo 3aTBepaXeHHA nopaaky obniky KOpynuivHMX AisHb Ta iHLIKX
npaBonopyLleHb, MOB’'A3aHMX 3  Kopynuieo», Big 29 XOBTHA
2008 poky Ne 58/560/795/679/99/-1/KOP) [71].

Y 3B’a3Kky 3 HabpaHHAM YMHHOCTI KpyvMiHanbHUM npouecyanbHUM
kogekcom YkpaiHu Big 13 kBiTHs1 2012 poKy [8] 6yno NPUIHATO HU3KY
HakasiB, SKi pernameHTyoTb 3MiHM LWoA0 3BITHOCTI CyaiB.

Tak, Haka3 [epxaBHoi cygoBoi aamiHicTpauii YkpaiHn «[lpo
3aTBepMXKeHHA OopM 3BITHOCTI LWOAO 34IMCHEHHA MicueBMMU Ta
anendauivHMMn  cygamu  KpuMiHanbHOro npoBamkeHHsa» [9]  Big
21 nuctonaga 2012 poky Ne 158 3anpoBagxkye opMu  3BITHOCTI
Ne 1-1 «3BiT cygiB nepwoi iHCTaHUil Npo po3rnga  Matepianis
KpuMiHanbHOro npoBamkeHHsi», Ne 21-1 «3BiT cyaiB anensuinHoi
iHCTaHUii Npo po3rngaa maTepianis KPUMiHaANbHOrO NPOBAAXKEHHSI».

Y Hakasi [epxaBHOI cydoBoi  agMiHicTpauii  YkpaiHu
«lMpo 3aTBepaXeHHs1 (bopM 3BITHOCTI NPO CTaH CYAMMOCTI Ta cknaj
3acygkeHux» [10] Big 14 nuctonaga 2012 poky Ne 153
nepeabayeHo «3BiT NPO KiNbKiCTb OCI0, 3acypKkeHUX, BUNpaBAaHuX,
crnpaBu LWOAO SIKMX 3aKPUTO, HEOCYOHUX, OO SKMX 3aCTOCOBaHO
NMPMMYCOBI 3ax0AM MEeOWYHOro xapakrepy Ta BuMAM KPUMIHaIbHOro
nokapaHHs» (gopma Ne 6), «3BiT npo cknag 3acymKeHUX»
(hbopma Ne 7), «3BiT Nnpo HEMOBHONITHIX 3acymkeHnx» (dhopma Ne 8).
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O6niK 3NMOYMHHOCTI I'PYHTYETbCS Ha peecTpauii KOHKPETHUX i
BMSIBIB: (PAKTIB YUMHEHUX 3MOYMHIB; OCIO, SKi BUMHUNKN Ui 3MOYUHY;
XepTB 3MOYMHY Ta CyM MmartepianbHOro 36utky, 3anogisHoro
3r104MHamMu; opraHisoBaHux gopmyBaHb. OgHak cyyacHa cTaTucTuka
ui naHi Binobpakae Bkpan HenoBHo. OgHe i3 3aBAaHb KpUMiHONOrii —
po3pobuTtu pekomeHaauii oo BAOCKOHaNeHHs obriky 3MnoYmHiB.

[Ons Toro wob BMCHOBKM Ta pekoOMeHAauii, 3anponoHOBaHi Ha
nigctaBi  CTAaTUCTUYHOIO aHanisy, manuM OO6’€eKTUBHMK, HayKOBO
OOCTOBIpHWUI XapakTep, cnig OTPUMYyBaTUCS TakUX BUMOT:

a) KiINbKiCHWM aHania CTaTUCTUYHUX NOKa3HWKIB Mae I'pyHTyBaTUCA
Ha NornMbNeHoMy 3HaHHI OCHOBHMX MOJSIOXKEHb HOPUANYHOI HayKK, SiKi
BMBYaIOTb CYTHICTb SIBULL, iXHi 3aKOHOMIPHOCTI Ta B3aEMO3B'A3KY;

0) pocnigpkyBaHa  CTaTUCTUYHA  CYKYMHICTb  Mae  MIiCTUTU
3Ha4HY KiNbKICTb OAMHMUbL, 3i0paHMX Ha BEnuKiA TepuTopii Ta 3a
[OeKinbKa poki.;

B) Ni4 4Yac aHanidy CcrTaTUCTUYHOro Mmarepiany noTpibHO
BMKOPUCTOBYBATM He nulie pAaHi odiuifHOoi 3BITHOCTI, @ N iHLi
MaTepianu, OTpUMMaHi BHacnigoK creuianbHUX O0OCTeXeHb 4
HayKOBUX, 30KpeMa KpUMIHONOTYHMX, JOCNIAXKEHb;

r)y Npoueci BUBYEHHSI MPaBOMOPYLIEHb i MOB’A3AHUX i3 HUMMU
npobnem cnig ypaxoByBaTuU MaTepiany iHLWMWX rany3en CcTaTUCTUKK
(ekoHOMIYHOI, JemMorpadivyHOi, OXOPOHU 300POB’A TOLLO).
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Analysis as a Compound Part of Prognosticating
and Programming Measures of Combating Crime in the Region

The analysis of crime should be promising and not limited to
fixing its past states, but to give grounds for its forecast in general
and individual crimes in particular. Forecasting is necessary for
programming crime prevention activities.

It is important to ensure the purposefulness of analytical activity,
to correctly define its objectives, to formulate initial hypotheses, to
put this analysis to a certain level and to remain ready to receive
new, even unexpected, unprogrammed data.

The basis for assessing the state of crime when comparing
different regions or crime of different periods is the complex of
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external and internal characteristics of crime, and not only data on its
general prevalence.

Crime is analyzed simultaneously with its consequences.
The following most obvious of them are taken into account:

— number of victims of crime;

— the size of the material damage, including lost profits;

— criminal anxiety of different social groups (proportion of those
who commit and committed crimes);

—social deprivation of a certain part of the population
(the spread of narcosis in its various manifestations; homelessness
and homelessness, including children from the families of criminals,
prostitution, as well as other negative social deviations with which
criminality is closely interrelated);

— criminal defeat of various spheres of life;

— degree of criminal influence on state structures and institutes
of civil society, on the right, use of the latter in the interests of
criminal activity (many criminal groups in a number of regions acted
under the guise of law enforcement officers of various rank);

—the efforts of leaders of the criminal environment from the
penetration of its representatives in the higher echelons of legislative
and executive power;

—the loosening of civilized, protected by law, value-normative
system of society, the spread of criminal ideology and psychology;

—decrease of population activity in confronting crime and
adapting it to a certain layer of individuals.

In special literature repeated attempts to introduce some one
general quantitative indicator as a universal criterion for assessing
the state of affairs in terms of qualitative and quantitative indicators
of crime. Criminologists believed that this would be important in a
comparative evaluation of crime in different periods.

However, if we proceed from the fact that in regions with a
favorable criminal situation it is necessary to further improve the
fight against crime, that crime is a complicated, diverse
phenomenon, it is advisable not to averify the data about it, but to
keep in mind the features of the complex of qualitative and
quantitative characteristics of crime. In surveys, for example, it
turned out that relatively well-off general indicators of the number of
registered crimes in a number of regions concealed very high
economic crime. But the crime associated with drunkenness was
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lower than in other regions. Due to this, the overall picture of crime
looked better in comparison with the region.

Of course, the purpose of the analysis of crime is to improve the
fight against it, based on the allocation of its main directions, clear
statement of objectives, drafting programs for their provision,
improvement of preventive and law enforcement activities.
Accordingly, the study of crime is multidimensional.

It is impossible to identify the assessment of crime and assess the
activities of law enforcement agencies in the fight against crime.
The state and dynamics of crime are determined largely by the general
social conditions, and not always depend on law enforcement agencies.
Accordingly, the reduction of crime — this is not always the success of
only law enforcement agencies.

An in-depth analysis of the reasons for changing the criminal
situation is always needed. At the same time, characteristics of
crime, of course, are subject to accounting when analyzing the work
of the prosecutor's office, the court, police and other law enforcement
agencies. Undoubtedly, the activity of these bodies has a significant
impact on crime. What is, for example, an undisclosed crime?
This is the presence of the offender in freedom and often a series of
new crimes.

In the study of crime, it is important not only to find the most
common characteristics that are similar to the crime of different
regions, representatives of various social groups, different types of
crime, but also take into account differences, peculiarities in order to
differentiate crime and, taking into account these features, to ensure
consistent practical activities.

Crime accounting is based on the registration of its specific
manifestations: the facts of the committed crimes; persons who
committed these crimes; the victims of the crime and the amount of
material damage caused by the crimes; organized formations.
However, current statistics reflect this data very poorly. One of the
tasks of criminology is to give recommendations on improving
the accounting of crimes.

In order for the conclusions and recommendations made on the
basis of statistical analysis to be objective, scientifically valid,
the following requirements must be met:

a) quantitative analysis of statistical indicators should be based
on a thorough knowledge of the main provisions of legal science,
studying the nature of a phenomenon, its patterns and relationships;
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b) the statistical population to be studied should consist of a
fairly significant number of units collected in a large area and for
several years;

c) the analysis of statistical data necessary to use not only the
official statements and other material obtained through special
surveys or research, including criminological research;

d) the study of crime and related issues to consider materials
other statistical areas (economic, demographic, health, etc.).

Keywords: crime analysis, forecasting and programming of
measures to combat crime, social neglect, criminal damage, criminal
situation, statistical records, statistical maps, statistical analysis.
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TEHOEHLUII NPOSABY TEPOPU3MY:
AHAIJI3 CYMACHOI'O CTAHY, LLNAXIB
NMPO®UIAKTUKN U NOMNEPEOXEHHA
B YKPAIHI TA CBITI

lpoaHanizoeaHo cy4yacHull pieeHb mMepopuaMy Ha mepumopii
YKpaiHu 8 koHmekcmi afiobanizauii ma padukarnbHux pesi2iiHux medid.
BucsimneHo memodu npopinakmuku U nodonaHHsA uiel 3a2po3u.
OnucaHo pi3Hi nidxoOu 00 BU3HA4YeHHsI MePMIHa «MePOPU3M».
OkpecrieHO ennue Ha pPo3sUMOK mepopusmMy  anobanizauiiiHux
npoyecie ma padukarnisauii, nesHUx apyr HaceseHHs. [locnidxeHo
OuHamiky [nobanbHo20 iHOeKcy mepopusMmy 8 YKpaiHi rpomsicom
OCMaHHIX YomupbOX POKie.

KnrouoBi cnoBa: rnobanisauis, TepopuaMm, pagukanisadis,
ncesaopeniriiHUn eKCTpemiaM, KOHTPTEPOPUCTMYHA CTpaTeris.

I_IOHF!TTFl rnobanisauii xapakTepusye cy4acHy €enoxy, BU3Ha4ae
noyaTok HOBOI epu B3aemogdii AepXas, KynbTyp, €KOHOMIYHWUX
CUCTEM, CBITOBOI CNiNbHOTH n iHOMBIAIB, cnpusaYmn
dyHOAaMeHTanbHUM MNEepPeTBOPEHHAM Y BCiX cdepax CycninbHOro
XuTtTta [1], cepeq SKUX: HaAYKOBO-TEXHIYHUI nporpec, NigBULLIEHHS
SKOCTi BUPOOMNEHUX TOBapiB, 3HWKEHHA UiH Towo. [MpoTe aHani3
cydacHuX npoueciB po3BUTKY NigTBepaXye, Wo 6arato KpaiH He
CMPOMOXHi CBOEYACHO pearyBaTu Ha BUKIMKK rnobanisauii. BoHu He
3gatHi 6yTUM  KOHKYPEHTHUMM B TakMx YMOBax, MNpPOTUCTOATU
€KOHOMIYHOMY  TUCKY  rnofanbHUX  (DIHAHCOBUX  PUHKIB i
TpaHCHaUioHanbHUX MOHOMNOMIN. 3 OrnsAy Ha ue, BOHW HaMaralTbCs
3HANTU BNAcHUM LWNAX PO3BUTKY, 3OaTHUA  30epertv  ixHin
CYBEpPEHITET i eKOHOMIYHY caMOCTIiVHICTb. Yepes nogibHi 3arposu B
KpaiHax, sSKi npotuctoaTb nibepanbHii Mogeni rnobanisauii,

© Bapaw €. 10., CamocboHok A. O., 2017
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BiAGyBaeTbCA npouec paaukanisauil K Ha piBHI AepxaBu, Tak i B
cycninbcTBi. Lli kpaiHM He cnpoMOXHi NPOTUCTOATM rnobansHoOMy
CBITOBi 3a [0OMOMOroK 3aranbHOMPUNHATUX KNacUYHUX MeTofiB.
IXHbOI 3BpOEI0 NEepeBaHO € EKCTPEeMICTChbKi MeToau, 30Kpema
TepopusM, O CTae €4MHMM AOCTYNHWMM 3acobom crabkux wono
NMPOTUCTOAHHS CUJIbHUM. FCKpaBUM MPUKNaAoOM € TepopusMm, Lo
copmyBaBcs Ha Teputopiax MisHiuHOT Adpukm i Brinabkoro Cxoay.
VMoro 3acagamu € apabecbkuin HalioHaniaM i pagukanbHi TPaKTyBaHHS
icnamy [2]. OkpiM LbOro, Cy4acHu Tepopuam (OCTaHHE OECATUNITTA
XX — novatok XXICT.) acouiloeTbCsl nepeayciMm 3 icriaMCbkumm
dyHOoameHTanictamu, SGKUX  NIATPUMYKOTb  paguKanbHi - pexunmu
bnuabkoro Cxopy. TepopuCTMYHI OpraHisauii icnamictiB giloTb y
MiXKHapoAHMX MacwTabax, BUKOPUCTOBYKUM CyYacHi OOCATHEHHS
y cdepax 3B’s3Ky, TpaHCnopTy, 030poeHb. BoHu € pxepenom
3arposu A4S XUTTS 3HaYHOT KinbKocTi ntogen [3].

Taknm 4MHOM, TEepopuaM He MOXHa BM3Ha4YaTM nuwe 4K
npobnemy BHYTPILWHbOI Ge3nekn OKpPeMOoi KpaiHu, Lo NigTBEpAKEHO
noro macwtabamu, piBHEM TEPOPUCTUHHOI 3arpo3n Y CBITi, AKANA HUHI
€ JocuTb BUCOKMM. Big uboro gsuviia notepnarTb SK KpaiHu, ge
TpuBaTb 36poiHi KOHDNIKTU (Nepenycim Ha bnusbkomy Cxopi Ta B
Adbpuui), Tak i KpaiHm 3axogy, WO OoHedaBHA BBaXanu LiNKOM
6e3neyHumMu, 3 ornagy Ha pPO3BUHEHY CUCTEMY MPaBOOXOPOHHUX
opraHiB i cneucnyx6 [4]. MpoTuaia Tepopuamy MnocTae CKNnagHUM,
HayKOBO-KOHLEeNTyanbHUM 3aBOaHHAM, BUPILLEHHSI AKOro noTtpebye
KOMMNIIEKCHOrO Migxody, amke 3as3HadeHe npoTUMNpaBHE SABULIE
MOCTINHO eBOMoLUioOHYe, rnobanisyeTbcs, TpaHCHOPMYETLCA TOLLO.
MpoTuaiaTh uin 3arposi ctae gepani Baxye, a npobrnemMa BMBYEHHS
LbOro couianbHOro (beHoMeHy, MOoro BUKIUKIB i 3arpo3 € akTyanbHO
He nuwe anga YKpaiiu, a  gns ceiToBOI CNiNbHOTK 3arasniom.

OpHielo 3 HancknagHiwmx npobnem noctae po3pobrneHHs
MOHATTA TEpOopU3My i CBITOBOI NPaKTUKW NpOTUAil uboMy sasuwly. Lle
3YMOBIEHO CKNafHICTIO TEpOPU3MY SIK SBULLA, A TaKoX CY0’ EKTUBHMUMMU
YUHHWKaGMW Ha MDKHapOAHOMY i BHYTPILLHbOAEPKABHOMY PIBHSX.
[ocnimkeHHI0 NOHATTS «TepopusM» MPUCBATUNKM CBOI npaui Taki
HaykoBUi, sk O.M. bangypka, O. ®. JomkeHkos, 0. B. [lybko,
B. B. >KusotoB, O. O. XXmxkko, b. M. €EmenbsaHoB, |. O. KipiueHko,
A. T.Komstok, B.B. KoHonnboB, O.B. KonaH, M. B. KopHieHko,
C. O. KysHiueHko, B. A. JlanTin, O. B. HerogueHko, 0. b. O6oneHcbkui,
B. M. MNopdmp’es, ®. C. PasapeHos, B. J1. Perynbcbkuin, M. b. CaaksiH,
O. H. Apmuw Ta iH. OgHak goci He chopMOBaHO €4MHOrO nigxoay A0
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BM3HAYEHHs Tepopu3My $HK CycninbHO HebesneuyHoro sBuLLA,
a TaKoX He po3pobreHo CninbHMX METOoAB  MpoTuaii  rMomy.
3akoHO[aBYO 3aKkpinmneHo, Lo Tepopusm — Lie cycninbHO HebesneyHa
JiAnbHICTb, fKa nondrae y  CBiAOMOMY,  LinecnpsiMOBaHOMY
3aCTOCYBaHHI HAaCUMbCTBA LUMSAXOM 3axXOMMeHHs1 3apydHuKiB, nignanis,
yOMBCTB, TOPTYp, 3ansikyBaHHS HaceneHHs Ta opraHiB Bnagu abo
BUYMHEHHS iHLUMX NOCAraHb Ha XUTTS YW 340POB’S HEBUHHMX NOOEN,
MOrpo3n LWOAO BYMHEHHS 3MOYMHHUX Al 3 METO [OOCSTHEHHS
3M0YUHHMX uinen [5]. Take BU3HAYEHHHA MOHATTS HE OXONJSIE BCiX
BMSIBIB | BMAIB Tepopu3My siK Hebe3neyHoro sBua CBIiTOBOMO
mMacwtaby, a Tomy notpebye OONOBHEHHA. BapTo 3BepHyTU yBary Ha
oymky J1. MompkopsaHa, SKMin We HanpukiHui XX CT. 3a3Hayas, LWo
«TEPOPU3M CTOCYETBLCSI rPOMaasH i TepuTopii BinbLu HiXK OOHIET KpaiHu,
BiH cTae MikHapogHum» [6]. Couionor C. Edipie npornoHye He
po3po6nATH yHiBepcarnbHe BM3HAYeHHs  Ons Tepopusmy,
a obmexuTucs OesikMMKM O3HakamMu, 30KpemMa BBaKaTW MNOMITUYHI
MOTMBM HaCWIMbHULBKMX [i  BarOMMMU YMHHUKAMWU  MOLUMPEHHS
Tepopuamy [7]. lpoTe, nonpu nNeEBHi BIAMIHHOCTI Y BU3HAYEHHAX i
nigxogax, y LIMPOKOMY KOHTEKCTI TEpOpM3M MOXHA OKPEeCNnuTU SK
coUianbHO-MOMITUYHE SBMLLE, 9KE Mae Ha MeTi 3acTOCyBaHHS
(abo morpo3n WoAo 3acTOCyBaHHsI) HacwunbCTBa cepen rpomMagsH
NeBHOI AepxaBu 3aans gecrtabinizauii il nonitnyHoi cucremn. OgHak
Take BU3HAYEHHSA MOXe ByTN JONOBHEHO OKPEMMMU O3HAKaMWM 3areXHO
Big noro Buay. Tak, BiANOBIAHO A0 Linen neBHOoI penirinHol opraxisadii
abo rpynM €Bponon BUMOKPEMIIIOE Taki OCHOBHI BMAM Cy4acHOro
TEpopu3My: [KMXad, €eTHO-HaUioHaniCTUYHWIA | cenapaTUCTCbKUM,
«NiBU» Ta aHAPXICTCbKUI; «NpaBuUny; TePOPMU3M oguHakis [8].
BkasaHui po3nogin € 4OCUTb YMOBHUM, a nepenik He € BUMEPNHUM
i MOXe OXOMnnBaTU iHWi BuWOW, cepend iHWOro: kibepTepopusm,
chiHaHcoBMIN Tepopuam Towlo. OgHak, 3 ornagy Ha nesHi ocobnmMBOCTI,
MOXHa BW3HAYMTU HaMOINbLl aKTMBHI TEPOPUCTUYHI OpraHisadii,
30KpeMa BCTaHOBWUTU, SIKi 3 HUX CTaHOBNSATb CEPMO3HY 3arposy Ans
YkpaiHu Ta cBiTy. Lle 4oCUTb BaXXnNnBO, OCKINbKW BEKTOP TakKol 3arposu
MOCTIVHO 3MIHIOETLCH | BMPOJOBX OCTaHHIX POKIB OKpeMi yrpynoBaHHS,
WO B MWHYNOMY 3aCTOCOBYBanuM MeTOAW Tepopy, He 34iNCHWIM
XKOAHOMO  TEPOPUCTUYHOrO  akTy, HaToOMiCTb 1X  3acTocyBanu
NpeAcTaBHMKM paHille aKTUBHUX paguvkanbHUX opraHisauii npasoro
abo niBoro cnpsiMyBaHHS!, @ TakoX cenapaTUCTCbKUX PYXiB Yy KpaiHax
3axigHoi €Bponu [4]. Takmm  YMHOM, MUTaAHHS  paguKanbHO
HanawToBaHWX TEPOPUCTIB BUKMUKAE [MUOOKEe  3aHEMOKOEHHS,
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OCKINTbKM  BOHW 6K NPUXWUMBHUKM  penirinHoro (a  TOuHiwe —
nceBAopeNirinHOro) eKCTpemiamy OOCTOKTE «KpaviHi» NOrnsaaun Ta nig
X BNNUMBOM YUYMHSAOTb TEPOPUCTUYHI aKTU.

lpyny pusnky B LUbOMY KOHTEKCTi CTaHOBMATb 0cCo0W, siKi
BiAGyBalOTb NMOKapaHHSA B MicLsx no3baBneHHs BOMi, afke B TakuX
yCTaHOBax NPOMNOBIAHMKM paguKanbHOro icnaMmy BUKOPUCTOBYIOTb YCi
cnpuaTnNuBi  ANA  LbOr0  YMOBM, cepef SKUX: MCUXOMOriYyHa
MPUrHIYEHICTb YB’A3HEHOr0, CXOXICTb AWKTATOPCbKMX MOCTynariB
nceBaopenirivHoro ekCTpemiaMmy 3 ifeonorielo KpUMiHanbHOro CBITY,
aeski nobytoBi  Burogu nicns  nepexogy go icnamy  abo
HEeOoA3NYHNLUTBA, penirinHa HeoCBiYEHICTb Towo. HenoognHokMmmn €
BUMALKNU Mepexoay A0 paguvkanbHOro icnamy oci® CrnoB’stHCbKOI
HauioHanbHOCTI. BrkopucTOBYHOUM MparHeHHs nwogen Ao HabyTTa
OYXOBHOCTI Ta penirinHe HeBirnacTBo, iCNamiCTu pPO3LLMPIOIOTb
Mepexy CBOiIX afenTiB, pobnsaTb iX 3acO00M EKOHOMIYHOI HaXuBW,
noniTu4yHoro abo cycninbHOro MaHinynioBaHHS.

HuHi B ycTaHOBax BWKOHaHHSA MOKapaHb i crigyux isonstopax,
po3TalloBaHMX Ha MiOKOHTPOMbBHIA YKpaiHCbKin Bragi Teputopil,
yTpumytoTb 59 965 3acymkeHux. KoxeH i3 HuX, BignosigHO OO
3aKoHOA4aBCTBa, HafdineHuMr cBOOOOOK BIPOCMOBIOAHHS, a OTXe,
MOXe  noTpanutu N4  HeraTUBHWUM  BNAMB  NPeACTaBHUKIB
pagukanbHUX peniriviix rpyn. Tomy Ons opraHiB KpuMMiHanbHoO-
BMKOHABYOI cUCTEMU YKpaiHU AOCHioKEHHS NUTaHHS paguvkanisauii B
Micusx no3baBrieHHs BOMi € akTyanbHUM | BUMarae AeTtanbHoro
OOCTIioKEHHs Ta po3pobneHHs 3acobiB NPodiNakTUKM LbOoro sSiBULLA,
3 orngaay Ha cBiToBU Aoceig. Tak, 3 MeTot 3anobiraHHs Ui 3arposi
B KHP BuBYalOTb nuTaHHA WOAO AOLUINBbHOCTI  i30JTHOBAHHSA
3acy>KeHUX TepopuUCTiB Bia iHWKX B’A3HIB. Y Pocii onpauboByoTh
MOXINUBICTb  CTBOPEHHSA  CheuianisoBaHUX TOpeM 3  MeTOow
HegonyleHHa BepOyBaHHA iHLWIMX 3acymXKeHUX i NOLUIMPEHHs cepen
HUX pagukanbHoi igeonorii [4]. OgHak Anst 3anpoBag)KeHHS CUCTEMU
npodinakTuku i NpoTuaii pagukanisadii B Micuax no3basneHHs Boni
Lle NnTaHHs HeobXiaHO AeTanbHO JOCHIAUTH.

BignosigHO [0 noctaBneHoi MeTn Byrno BUKOPUCTAHO KOMIMIEKC
3aranbHOHAyKOBUX | crneuianbHMX MeTOAIB HayKoOBOro Mi3HaHHS,
3aCToCyBaHHSA SKUX [ano 3Mory BcebiYyHO npoaHanidyBaTu KOmno
MUTaHb, WO CTOCYTbCA TEPOpPM3MY, MOrO CTaHy N MOLUMPEHHSA SIK
cycnineHo HebesnevyHoro sBuMLla CBITOBOro MacwTaby, BhAnvMB Ha
NigBULLIEHHS PIBHA TepopuaMy paaukanisauil Ta wnisaxis npodinakTmukm
i npoTuaii nomy.
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Y npoueci MNOPIBHSAHHA MOHATTA Tepopu3My, 3akpinfneHoro B
3aKOHOAABCTBI [5], i BU3HAYeHb, 3anponNoOHOBaHUX HaykoBUAMU [6; 7],
oyno BUKOPUCTaHO MeToau NOpPiBHSAMBHO-NPaBOBOro Ta
OOKyMeHTanbHoro adanidy. OpgepxaHi pesynbTaTtv [aloTb 3MOry
3anponoHyBaTu BriacHMM Niaxia 40 BU3HAYEHHSA MOHATTS Tepopusmy.
Y Mexax Haloro [JOChifXEeHHS Po3rfsHYTO akTyasnbHi MUTaHHS
npoTuaii TepopusMy y CBiTi Ta B YKpaiHi Ha OCHOBi AHaniTU4HOI
ponosigi HauioHanbHoro IHCTUTYTY cTpaTteriyHMx A4oCriaXeHb.

HopaTtkoBo 6yno BMBYEHO NUTaHHA pagukanisauii B Micusx
no3daBneHHA Boni Ta i BANMB Ha siBUWLE Tepopuamy [9],
3anponoHOBaHO LUNAXU BAOCKOHANEHHa MeToAiB npodinakTtuku Ta
npoTuaii pagvkanisauii B Micusax no3baBneHHss Boni. 3AaincHeHo
aHani3 ofgHiei 3 Teopi pi3koro 36iNnbLUEHHST PiBHS MiXXKHapOL4HOro
TEpPOpPU3My Ha OCHOBI KHUIM HiMeLbkoro HaykoBus M. XarHcoHa [10].

MeTog cCTaTUCTUYHOrO aHanisy gas 3MOry O3HanoMmTucs 3
oQilinHO-CTaTUCTMYHUMK ~ MaTepianamu  [epxaBHoi  cnyxou
cTatucTukn YkpaiHu, 3siTamm [eHepanbHOI npokypatypu YkpaiHu,
CnifibHUM 3BiTOM IHCTUTYTY ekoHOoMikm Ta mupy (The Institute for
Economics and Peace) i YHiBepcuteTy MepineHay (University of
Maryland), MixxHapogHoi opraHisauii mirpauii, 3okpema BCTaHOBUTHU
piBEHb TEPOPU3MY B YKpaiHi, BUBYMTU CTaH i TeHAeHLUji [mobanbHoro
iHgekcy Tepopusmy (GTI) 3 2014 go 2017 poky, NOpiBHATA WMOro 3
MiXKHApOAHMMM 3HaYEHHAMMN.

HopmatusHoto 6asow pgocrigkeHHs € KoHcTuTyuia YkpaiHu,
YMHHI 3aKoHOOaB4Yi Ta nNiA3akoHHI HOPMAaTMBHO-MPABOBI  aKTw,
NMPOEKTN HOPMATUBHUX aKTiB, $Ki PErynioTb NpPoTUAiD ABULLY
Tepopu3my B YKpaiHi Ta y CBITi 3aranom.

ABue TepopuaMy € JOCUTbL GaraTOMaHITHUM i nocigae YinoHe
Micue B nepeniky 3arpo3 OCOOWCTIN, HauioHanbHIN, MiXKHapO4HiIn
Oesneui. >KeptBamm TepakTiB 3a3BuMyan  CTalTb  BUNAOKOBI
rpoMagsaHn: nacaxupu nitakis, MeTpo, TpamBaiB, MeLLKaHLi rotenis i
NPOCTO MNepexoxi. YHiBepcanbHiCTb 3arpo3n mMana 6 nepegbadvatin
WMpoKy Ta OesanbTepHaATMBHY CYCMiNbHY MiOTPUMKY 3axogis
npotuaii Tepopuamy [11].

Po3pobneHHst B KpuMiHanbHO-BMKOHABUIN crnyxkbi 3axopiB i3
npodginakTukn Ta NpoTuail Tepopmamy 1 pagukaniszadii B YkpaiHi Ta
CBITi 3aranom CTaHOBUTb rapaHTito 6e3nekn cycninbcTea.

Ha cyyacHomy eTani ang YkpaiHuW TepopucTuyHa 3arposa He €
abcTpakTHUM sBuweM. OCTaHHIMM poKaMK CMOCTEpIraeTbCcs iCTOTHE
30iNbLUEHHST YNCEeNbHOCTI BUMHEHMX TEPOPUCTUYHUX 3NO4MHIB. Tak,
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3a paHumu eHepanbHOI NpokypaTypu pralHM npo 3ap660TpOBaHI
KpVIMIHaJ'IbHI npaBoMoOpyLWeHHA 3a CT. 258, 258", 2582 258° 258*
258°  KpuMiHanbHoro kogekcy (KK) YkpaiHn BnpogoBx 2013—
2016 pokiB, y 3BiTHOMY nepiodi o0OnikoBaHO TaKy KinbKiCTb
BULLe3a3HaYeHux 3noumHie: 2013-ropoky — 4, 2014-ro — 1499,
2015-ro — 1295, 2016-ro — 1865, a npoTdrom cidHga-nMcTonaga
2017 poky 6yno ob6bnikoBaHo 1875 TepopuUCTMYHMX 3nounHiB [12].
Taki AaHi 3acBigyyoTb NOCTiIHE 3POCTaHHS KiNbKOCTi TEPOPUCTUYHNX
3MOYUHIB, $Ki BUYMHAKOTb Ha TepuTopii YKpaiHCLKOI AepXaBMu.
[ocToBIpHICTL LMX BigOMOCTEN MigTBEPMAXEHO AaHumu CninbHOro
MDKHapOAHOro 3BiTYy IHCTUTYTY €KOHOMIKM Ta MUPY W YHiBepcuTeTy
Mepinengy. Lli ycTaHOBM LWOPIYHO AOCHIOXKYIOTb ABULLLA TEPOPU3MY Y
CBIiTi Ta BU3Ha4vaoTb GTI, 3a AKMM BUMIPIOIOTb PIBEHb TEPOPUCTUYHOI
aKTMBHOCTI B KpaiHi 3a KiMbKiCTIO iHUMAEHTIB, 3arMbnux i
nocTpaxganux ocid, piBHeM MaTepianbHuUX 30uTKiB. 3a odiliiHMMuK
daHnmn 2014 poky, nokasHuk GTI| Hawoi kpaiHu ctaHoBuB 2,95
Ta BignosigaBs 51 Miculd B pPeunTUHry 3-nomik 124 «kpaiH, LWo
0O3Hayano HasiBHICTb B YKpaiHi BUCOKOro (BuLle cepefHboro) piBHS
Tepopuamy. Y 2015 poui GTI Hawoi gepxatn 36inbWLMBCA Make B
2,5 pasa Ta crtaHoBuB 7,2. YKkpaiHa nocina 12 micue B peuTuHry
(Ha piBHi 3 ®ininniHamu, TainaHgom Ta JliBieto). Y 2016 poui GTI
YKpaiHn 3anuumecs He3MiHHUM, cTaHoBuB 7,132, npoTe YkpaiHa
3MicTUnacs We Ha ofHy CXO4MHKY Bropy, nociswm yxe 11 micue
cepepq 160 kpaiH.

Y 2017 poui YkpaiHa nocina 17 micue 3-nomix 160 kpaiH,
a nokasHuk GTI ctaHoBMB 6,557 (Hwx4miA, HiX y 2016 poui, ane He
cyTTeBO). Ha cborogHi YkpaiHa B PeNTUHIy HanexuTb OO0 KaTeropii
KpaiH i3 BMCOKMM piBHEM TepopusMy, a OTXe, Yci ii rpomagsHm
nepedyBatoTb y Hebesnedi [13].

Ona 3axucTy rpomagsiH Bif BUSIBIB TEPOPU3MY MNPABOOXOPOHHI
OpraHyu 3acTOCOBYKTb A0 BMHHUX OCIO, SIKi BUMHAIOTE TEPOPUCTUYHI
3M0YUHN, 3axX0Ou OEep>KaBHOro NpuUMycy Yy BUMMsAi KpMMiHaNbLHOro
nokapaHHa. Tak, ctaHoM Ha 1 nuctonaga 2017 poky B opraHax Ta
yCTaHoBaXx KpUMiHanbHO-BUKOHABYOI CnyXbu BiabyBaloTb nokapaHHs
32 TEPOPUCTMYHI 3Mo4YnHKM 517 ocib, 3 Hux 100 — 3a 3M104NHN,
nepepbaveni cr. 109-114 KK YkpaiHn, 305 — 3a cT.258- 258
KK Ykpainm Ta 112 ocib — 3a cT. 260 KK Ykpainu [14].

OpgHak nuwe nosbaBrneHHs BOMi  MIOAMHM, WO BYMHUNA
TEPOPUCTUYHUIA  3MI0MMH, HEe 34aTHe po3B’dA3aTM BCi  HarasnbHi
npobnemun cborofeHHsa. TepopuaM yxe OaBHO CTaB MiKHApPOAHO
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rnobanbHOK 3arpo3o CyCninbCTBa, WO MOCTINHO 3MIHIOETLCA |
pO3BMBAETLCA, @ TOMY BMMarae MOCTIMHOIO OHOBJSIEHHS MeTOoAiB
npotuaii in. Okpim uboro, Aefani 6inbLue KpaiH 3BepTaloTb yBary Ha
MOXIMBICTb paguvkanisauii nogen y micusix no3daeneHHsa soni. [eski
3acygkeHi, 4ki  BigbyBalTb MOKapaHHs, CTalTb agentamu
pagvKanbHOro icnamy, Tomy WO BbBayalwTb y WOro AMKTATOPCbKUX
nocTynatax CXOXICTb 3 igeonorieto kpuMiHanbHoro cBiTy. Ha gymky
eKCMepTIB, 3acCymKeHUA, Sk nepebyBae y BUNpPaBHIA yCTaHOBI 1
aKTMBHO MNpONOBIAyeE ideonorilo pagukanbHOro icnamy, 3gaTeH 3a
KOPOTKUA CTPOK 3anyy4nMTu OO CBOiX NaB noHag m'ate ocib. Tomy
BapTO 3BEPHYTW yBary Ha Le MUTaHHA, JOCHiaUTN NOro NPUYUHK Ta
BU3HA4MTK 3acobum npodinakTukm i npoTtuaii nomy [9].

Y npoueci BUBYEHHSA OMHAMIKM MOLIMPEHHA TEpOpU3My MOCTae
3anuTaHHS: WO 3yMOBMIO NiABULLLEHHSA MOro piBHA B YkpaiHi? Ha ue
BM/IMBAE HUM3Ka YMHHUKIB, ceped SKUX: cTpaTeriyHe reorpadivHe
po3TallyBaHHs, CKragHa noniTudHa CUTyalis B KpaiHi; npoBeaeHHSA
aHTUTEPOPUCTMYHOT onepauil Ta aHekcia Kpumy; BUCOKMIA piBEHb
Kopynuii; nocTiiHe 36inblUeHHs KiNbKOCTi ocib, ski nepebyBaloTb 3a
Mexero BigHOCTI; NOPYLLIEHHST KOHCTUTYLIMHMX NpaB i cBOOOA NOAUHM
Ta TrpoMagsHuHa; PO3LUMPEHHA HemneranbHOro  puHKy  36poi.
3asHadeHn nepenik He € OAHO3Ha4YHUM. ABTOPU AOCHIMKEHHS,
npoBefeHoro IHCTUTYTOM €eKOHOMIKM Ta Mupy 1 YHiBEpCUTETOM
MepineHgy, BBaxalTb, WO OiNbWICTb TEPOPUCTUYHMX Hanagis
BinGyBaeTbCA B KOHTEKCTIi MacluTabHOl KOHQMIKTHOI  cuTyallii.
3okpema, GigHICTb He 0OOB’A3KOBO € FOSTOBHOK NMPUYNHOK TEPOPU3MY,
OCKifbKM KpaiHW 3 HU3bKUM piBHEM [0XOOY MEHLU CXUIbHi [0
Tepopu3My, HiX i3 cepeaHim. Ha gymky HaykoBUiB, Oinbll BaroMuin
BMMMB YUHATb MOMITUYHA HeCTabiNbHICTb, BOPOXHEYa MK Pi3HUMMK
couianbHMMK rpynaMuM i MacoBi MOPYLUIEHHA npaB JiloauHW. [Hwa
ocobnuBiCTb Monsrae B TOMY, WO BNPOAOBX OCTaHHIX POKiB
HaMbINbLWIOro NOWWpPeHHss HabyeB penirivHun Tepopuam [13]. Tak,
I". XanHcoH y cBoit kHu3i «CuHK i cBiToBe naHyBaHHsA» [10]. nparHe
MOSICHATN siBMLUE, WO MOPOAMIIO HenepedbadeHy i He3posyminy
XBUIMIO TEpoOpmM3My Ta HacCWnbCTBa, SAKa pPYMHYE Cy4yaCHUA CBIT.
BiH Ha3suBae uUe sBUWLE «3MNOAKICHUM gemorpadiyHnm npioputTeTom
monogi» (aHrn. youth bulge — «po30yxaHHs Monogdi»). 3okpema,
I". XariHCcOH Ha3umBae ix «xpuctnsHammy (christianists), ane npooanTb
aHanorito 3 cyqacHumn «icnamictamm» (islamists) i mycynbmanamm.
HocnigHuk Haronowye, WO MOMoAi NOAM LyKalTb i 3 FOTOBHICTHO
CnpurMaloThb i4eonorito, sika 3BinbHSAE iX Big BignosiganbHocTi: «Konu
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Haspie MOMeHT, B6yayTb HanucaHi HOBi peniriiHi BpoLypu i KHUMMY.
Bu3HayeHHs LbOoro gsuva aBTop NPOMOHYE 34IMCHUTM 3a JOMOMOrOH0
€ereMeHTapHoOro MaTemMaTU4YHOro po3paxyHKy — MOPIBHSHHS KifbKOCTI
yonosikiB BikoMm 40—44 poku 3 KinbkicTio xnonuiB Bikom 0—4 poku.
OemorpadpivHmin  36in  BigbGyBaeTbCA  TOAi, KOMM Ha  KOXHUX
100 yonosikiB Bikom 40—44 poku npunagae meHwe 80 xnonuis BikoM
0—4 pokn. Y HimewunHi ue cniBBigHoweHHs cTaHoBuTb 100x50,
a B Cekrtopi MNasn — 100x464. LLlo6 cxapaktepusyBaT KpaiHW, SiKi
OyaoyTb He3daTHi YMHUTK Onip «npiopuTeTy MONoAi» 3 iHLWKUX KpaiH,
. XalHCOH BXMBae TepMiH «gemorpadiyHum 36in». HimeuyumHa
i AnoHis pemorpadhiyHO roToBi 3goaTtucs  KpaiHam, nogibHum  Oo
MYCYNbMaHCbKMX, 30kpema  AdraHicTaHy (y  ChiBBigHOLUEHHI
100 yonogikiB go 403 xnon4ukis), Ipaky (100x351) i Comani (100x364).

HacunnbcTBO BigOYBaETLCA B TUX CYCMiNbCTBAX, A€ HOHaKu BiKOM
Big 15 po 29 pokiB ctaHoBnaTb noHag 30 % Big 3aranbHOI KiNbKOCTI
HaceneHHsd. MNpuuvHaMmy LbOro € penirig, HauioHaniam, MapKkcuam i
tawmam. HuHi y cBiTi icHye 67 kpaiH i3 gemorpadiyHnm npioputeTom
mMonogdi, y 60 3 gdkux Bxe BigbyBaeTbCA MacoBuin reHoumg abo
rpomMagsaHcbKa BilHa.

OcTaHHiMK pokammn KpaiHum 3axody 3iTKHynucs 3 npobremoto
CYTTEBOrO MpiopnTeTy Mosogi B GinbLii YaCcTUHi MyCYrIbMaHCbKOro
cBiTY, Oe BigbyBaeTbcs AemorpadiyHuii Bubyx. YNpoaoBx nuiie
m’atm  nokoniHb  (1900-2000 pokn) y MyCynbMaHCbKOMY  CBITi
BiAGYyBCS HEMMOBIpHMI NpUpIiCT HaceneHHsa: 3i 150 mnH go 1200 mnH
ocib, To6To B noHag 800 %. [ns nopiBHAHHA BaApTO 3a3Ha4uUTH, LLO
HaceneHHa Kutato 36inbwunock i3 400 mnH go 1200 mnH oci6
(300 %), a Ingii — 3 250 mnH go 1000 mnH oci6 (400 %) [10].

Lle 6inblioro 3arocTpeHHs cuTyauis HabyBae 4depe3 BUCOKUMN
piBEHb CBITOBOI Mirpadii, 3okpema iMmmirpauii B YkpaiHy. B ymoBax
36ponHoro koHnikTy Ha Cxopfi KpaiHWM Ta BiACYTHOCTI KOHTPOIO
3a [OiNsSHKOK  AepXaBHOro KOPAOHY B paloHi  npoBedeHHs
aHTUTEPOPUCTUYHOT  Onepauii  MiKHapogHi  Tepopuctu  MarTb
MOXIUBICTb BUKOPUCTOBYBATU TEPUTOPIl HaLLOI epXaBu 3 Pi3HOM
MeTol  (TpaH3uT; He3akoHHe nepeBe3eHHs 30poi, ngen,
HapKOTMYHMX PEYOBWH; BiAMOYNHOK TOLLO).

3rigHo 3 gaHvMn npefcTtaBHuUTBa MikHapoaHOI opraHisauii 3
Mirpauii B YkpaiHi, ctaHOM Ha KiHeub 2016 poKy 4McenbHICTb
nepeTvHiB  KOPAOHY YKpaiHM [HO3eMusiMM B HanpsMmKy B’i3gy
ctaHoBuTb 13,2 MAH pas3a, a oQiuiHMX [03BOMiB Ha NepeTuH
KOpAOHY 6yno ohopMneHo 3HaYHO MEHLLE.
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IHO3emUiB, AKi NPOXKMBaKOTb B YKpaiHi, MOXHa po3noginutn Ha
Jekinbka rpyn: ocobu, WO MalTb MOCBiAKY Ha MOCTiMHE Micle
NPOXMBaHHA B YKpaiHi, — noHag 250 Tuc. ocib; TpyaoBi MirpaHTn —
Mamxke 9 TUC., CTYAEHTU 3 iHWKnX KpaiH — 63,6 T1c. ocib. 3 ornagy Ha
pesynbtatM  gocnimkeHHs [. XalHcOHa, Hambinbly 3arposy
CTaHOBNATb Mornodi ocobu, To6TO CTygeHTU. AKWo po3ainuTu
iHO3EeMHUX CTyOeHTIB B YKpaiHi 3rigHO 3 HauiOHanbHICTIO, TO MU
OTPMMaemMo Taki pesynbTaTu: CTyOeHTiB i3 TypKMeHicTaHy W
AszepbarigxkaHy Hanbinbwe — 10 265 i 10 085 ocib, 3 IHgji — 6167,
Hirepii — 3619, Mapokko — 3457, Woppanii — 2585, Ipaky — 2497,
Kutato — 2198, 3 pysii — 2152, a HaMeHLa KifnbKiCTb CTYAEHTIB B
YkpaiHi 3 Y3sbekuctaHy Ta TypequuHun — 1717 i 1709 ocib.
Lle npu3BoguTb 0O 3MEHLUEHHS B HalWi KpaiHi CniBBigHOLIEHHS
YONOBIKIB Yy 3piNomy Bili Ta MONOAMX, WO B KOHTEKCTI AOCNiAXEeHHS
I". XanHcoHa 36inbluye piBeHb TEPOPUCTMYHOI 3arpo3un. OKpiM Lboro,
BUKOPUCTAHHA TepuUTOpil YKpaiHM B pofi TPaH3UTHOT TEPOPUCTUYHOT
JepxXaBu MOXe MNpu3BeCTM [0  3aKkpinneHHs  MiXHapOAHOro
TEpPOpU3My Ha TePUTOPIi HALLOi AepXaBy B ManOyTHLOMY.

BukopuncToByouM MNOLLMPEHHA nponaraHan NCeBAOPENirinHOro
EeKCTpPeMi3aMy B Pi3HMX KpaiHax CBIiTy NparHeHHsa nogen Ao HagbaHb
OYXOBHOCTi, a TakoX penirinvHy Heobi3HaHiCTb, pagunkanu
PO3LUMPIOIOTE MEPEXY CBOIX MPUXWUIbHUKIB (agenTiB), 0cobnmBo B
3aKpUTUX YMOBaX YCTAHOB BUKOHAHHSA NoKapaHb.

Ockinbkn nceBOopenirinHMA  ekCTpeMiaM | pagukanisauis B
Micuax no3baBneHHsA BOJi NOPOSKYE Tepopu3M, Lo € rnobansHuM
SBULLLEM, TO LNSAXM pPO3B'sA3aHHA Uiei npobrnemMyn MawTb O6yTu
mMacwTabHumu. [oTpibHO koopauHyBaTM  Ail  BCiX TUX, XTO
NOKNMKaHun 6opoTHCH 3 TEPOPU3MOM Y rnobanbHOMY MacLITaoi.

Taknm 4ynHOoM, 3anobiraHHa MOLUMPEHHIO paaukaniamy B Micusax
no3baBneHHss BOMi, BCTYNy YB'A3HEHUX A0 faB TEepPOPUCTUYHUX
yrpynoBaHb nepenbavae npoBefeHHA akTUBHOI poboTu 3 ocobamu,
SKi  BigOyBalTb MOKapaHHA B Takux YycTaHoBax. Ller Hanpsam
HeobXiAHO 3anpoBaguTU NepefyciM 3apagu 3axucTy 3acymKeHuX
0Cib, Wo BTpaTUNu BipYy, Bi4 pagunkanbHOro Mpo3eniTusaMy, OO SIKOro
BOAlOTLCA npeacTaBHUKN HeTpaauLinHuX Tevin icnamy,
HEOA3UYHULTBA, IHWKX MCceBOopeniriiHnuX pyxiB, a TakoX 3agnd
npoTunaii HebaxaHoMy BepOyBaHHI0. 3a3HaveHa AianbHICTb NOBUHHA
MaTW KOMMNIIEKCHUI XapakTep, Ans Yoro HeobXxigHO CTBOPUTU OKpeMy
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CTpykTypy. [NoTpibHO 06’egHaTH 3ycunns AepxaBu Ta PeniriiHmx
opraHizauin. JouinsHO po3pobuTyv KOMMMNEKCHY nporpamy npotuail
MOLUMPEHHIO pagvKkaniamy B yCTaHOBaxX BMKOHAHHS MOKapaHb, amke
BOHa € HEBIA’EMHOIO CKNaaoBO KOHTPTEPOPUCTUYIHOI cTpaTerii €C.

Ha Hawy AymKy, neplioyeproBa pofib Hanexutb peniriiHum
opraHisauisim, a came TIopeMHUM kanenaHam. [isnbHicTb penirinHnx
ob’egHaHb, SKi 30IMCHIOTL peniriiHy, OyXOBHO-MOpasnbHY OCBITY
3acygkeHux Ao nosbasBrneHHa Boni ocib, HeobxigHO BU3Ha4YaTU
BaXIMBUM MEXaHi3MOM, LU0 CNpuUsie BUMpPaBfeHHIO Ta noganbLuin
pecouianisauii 3acygkeHux. BiobyBaHHs TIOPEMHOro CTPOKY — Le
BUNpoOYyBaHHA Ans ocobw. Ons Toro, wob rigHO WNOro nponTm
(He 3namaTuca BUNPaBUTUCS, MOYATU HOBE XUTTH), HeobxigHa
Jornomora CBALEHUKIB.

PedopmyBaHHA KpMMiHaNbHO-BMKOHABYOI cuctemu nepenbdayae
CMPSIMOBAHICTb  Ha  OOCArHEHHs  BigNOBIAHOCTI  MiKHaApPOLHMM
CTaHOapTaM, OpieHTauilo Ha [OyXOBHO-MoparibHi  Ta  BWXOBHI
enemMeHTU BUMpaBHOro BrnmBY. 3BiNbLUEHHS KiNMbKOCTI 3aCympKeHuX,
SKi  NOTPebyTb AyXOBHO-MACTMPCLKOI OMiku 3 OOKy penirinHux
opraHisauin, cBiguMTb nNpo 6e3yMOBHY HeobXigHICTb penirinHoro
BMIIMBY Ha 3aCy[MKEHUX Yy Cy4yaCcHMX YyMOBax. HAKWO paHiwe
JiSANbHICTL penirinHnMX opraHisauin Woao AyXOBHO-MOpParbHOI OCBITU
3aCyPKEHUX Yy Micusx no3baBneHHs BONi BUKMIMKana HenoBipy Ta
CKenTUUM3M, TO Ha CyyacHOMY eTani neHiTeHUiapHO-penirinHi
BiJHOCWHW MaloTb BUMATK Ha HOBUI PiBEHb.

JouinbHO TakoX po3pobuTv Kypcu MiABULLIEHHA KBanidikauil
3 npoTuaii pagukanbHOMYy Mpo3eniTMaMy Ta BepOYBaHHIO B MiCLAX
no36aBneHHs BONi SIK ANA TIOPEMHUX KanenaHiB, Tak i ANs npauiBHUKIB
OpraHiB i YCTaHOB BMKOHaHHsl MnokapaHb. HalyTi 3HaHHs pagyTb
3Mory edeKkTMBHO nonepemkatn OpPMyBaHHA MNCeBAOPENIrinHOro
eKCTpeMi3My Ta pagukarniamy cepep 3acympKkeHnx ocib.

Takum YnHOM, 3AINCHEHWMIA KOMMapaTUBHWUIA aHani3 3acsigyvye, Lo
Ha Ccy4acHOMy eTani Yy CBiTi aKTMBHO pPO3BMBAETLCA LiSNbHICTb
MDKHapPOOHMX NCEBAOEKCTPEMICTChKMX TEPOPUCTUYHNX OpraHisauin, Lo
He nuLle No3HayaeTbCA Ha H6e3nekoBOMYy CepedoBMLL, a8 N CTaHOBUTb
3arposy Ans HauioHanbHoi 6e3nekn 6yab-sKkoi kpaiHu. Bpasnusumu ao
BMIIMBY KpaWHiX penirinHnxX Tedin € ocobu, siki nepebyBatoTh y 3aknagax
KpMMiHaNbHO-BUKOHABYOI CrYyX0Ou. Y 3B’A3KY 3i 3HAYHOIO KiNbKIiCTIO OCiD,
3aCy[MKEHNX 3@ TEPOPUCTUYHI 3MOYMHU, BUCOKUM PIBHEM TEPOPU3MY B
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YKpaiHi Ta BUKOPUCTaAHHAM TepopucTamu Hawol AepxaBu  SK
TPaH3UTHOI, yXXe CbOroAHi MOTPIBHO BXMBaTU rnobanbHMX 3axoaiB
Loao npodpinakTvkmM pagukanisauii ocib y micusax no3baeneHHsa Boni 3
METOI 3HWXKEHHS PIBHA TEPOPUCTUYHOI 3arpo3u.
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The Trendcy Towards the Manifestations of Terrorism
the Analysis of the Current State, Ways of the Prophylaxis
and Prevention in Ukraine and in the World

The last ten years the entire world community was covered by
the new direction of the development under the name of
globalization, which in most cases leads to the positive changes in
the world.But like anyone phenomenon, globalization has its
negative features. Due to the cruel pace and methods of
globalization, the radicalization of the population has recently been
increasingly taking place in the world and the international terrorism
is being actively developed. Therefore, in order to ensure national
security, in the future the world community must elaborate a common
plan of measures to identify the radically minded citizens and to
develop measures for the prevention and control, taking into account
the particularities of each country. And therefore this is a very actual
and important topic not only for Ukraine but also for the whole world.

The main objective of the scientific publication is to define the
concept of terrorism and to analyze the current level of terrorism
within the territory of Ukraine, to examine the impact of globalization
and radical religious groups to him, as well as this threat.

The analysis of the legal framework and research papers, which
are pertaining to this issue, provided an opportunity to highlight in the
article different approaches to the definition of the term «terrorism»
and its division by types, the impact of the processes of
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globalizationon and radicalization on the development of the
terrorism, certain population groups, and severally especially
vulnerable ones.

The changes of the Global Terrorism Index in Ukraine during the
last four years and the number of the commission of terrorist
offences was explored taking into account international and
Ukrainian statistical information. The study of the question of the
radicalization of individuals in places of detention is conceptually
new, because as a result of this process they not only lose a social
danger to the community, and vice versa are beginning to engage in
terrorist activity on the basis of the pseudo-religious extremist ideas.
The arguments of the danger of this process were put forward,
furthermore, measures to prevent and control it was proposed.

Keywords: globalization, terrorism, radicalization, pseudo-
religious extremism, counter-terrorism strategy.
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MAPIHANI3ALIA CYCNUIbCTBA
AK KPUMIHOTEHHUAWN ®AKTOP

lNpoaHanizoeaHO cymHicmb | APUYUHU  MapaiHaniauii
cycninscmea. ObrpyHmMoeaHo, Wo yeli GheHOMEH € NPosi8OM KpU308020
cmaHy couiymy. Cxapakmepu3ogaHo crieyuchbidHuti murn ocobucmocmi
mapeiHana. AKueHmoeaHo Ha moeeliHui tdUHU 8 MapeaiHanbHiIl
cumyauii ma 36’sa3Ky MapeaiHanizauji cycrifiscmea 3i 3/7104UHHICMI.

KniouyoBi cnoBa: mapriHan, mapriHanisauig, Kpu3a, CcycninbCTBo,
0COBUCTICTb, Mirpadisi, 3NTOUYMHHICTb.

H WHi YKpaiHa obpana wnsax cknagHuxX noniTUMHUX, EKOHOMIYHUX i
couianbHMX  nNepeTBopeHb. byno  3ageknapoBaHO  HOBI
OEeMOKpaTUYHi NpUHLMNK, 3aranbHOMACKKI LiHHOCTI Ta €BPONEnChKi
CTaHOapTU XUTTS, WO, Ha Xarb, HE BiANOBI4Aa€E peanisiM CbOrogeHHs.
MopylleHHa npuHUUNY pPiBHOCTI, pi3ke couianbHe pO3MeXyBaHHS,
6e3pobiTTa, iHNAUiA, kopynuida, OigHICTb — Ui couianbHi heHoMeHu €
BM3Ha4YanbHUMK Ha cyyacHomy eTtani. lNpuyomy BigHicTb cTana B
YKpaiHi XpOHiYHMM i HaBiITb MAcCOBUM cCoLjiafibHUM SIBULLEM, 3aBAAKN
YoMy NIOAbMU ferlle KepyBaTu, MaHinyroBaTh IXHbOK CBIAOMICTIO,
a Takox ekcnnyatysatu [1, c. 93, 96]. MoxHa cTBepaXxysaTu, WO
3apa3s yxe cgopmyBaBcs 0Cob6nMBUA TUN OCOBUCTOCTI 3 KPU3OBOHD
abo KaTacTpoiyYHOK CBIAOMICTIO, SKI MPUTaMaHHi anartisi, LUMHIi3M,
BGangyxictb nepeciyHux rpomagsaH. JliogmMHa Bigropoaxyetbca Bif
«HEe3pyYHOoI» couianbHOI peanbHOCTI 3a [OMOMOrO KOPCTKOro
ncuxornoriyHoro 6ap’epa i 30cepedXyeTbCa Nulie Ha NpuBaTHOMY
XWUTTi. 3axucT Big CBiTY, HA AYMKY MCUXOJIOriB, NOTPebye MOCTINHOI
NIATPUMKKL | NiOTBEPOKEHHS. 3 Li€0 METOK HOCin kaTacTpodidHol
CBIiAOMOCTI WyKkae Oyab-sKy HeraTMBHY iHpopMaLito Npo YyXun Ons
HbOro  30BHIWHIA  cBIT. [lo3auTmBHy iHopmaLito BiH NPOCTO

© TumoLuenko B. 1., 2017
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3anepeyye, crnpunMae ii Sk nomunkosy. [na cydacHol niogvHu Ta
CycninbCTBa 3arafioM XapakTepHUMMW € MigBULLLEHA CYreCTUBHICTb i
OOCTYNHICTb  ANs  MaHinynauii i3 30BHI, arpecuBHICTb  LLOAO
30BHILLHBOrO CBIiTY Ta caMoi cebe.

OkpecneHa nepcnekTvBa He Ayxe BTilLHA, afXe KinbKiCTb Noaen,
SKi BTPATUNM CBiA  couianbHWUIA CTaTyC i He 3MOrmnun 3000yTU HOBWIA,
npopoexye 6e3nepepBHO 3poctatv. CUCTEMU LiHHOCTEN, Lo iCHyBanu,
BXe 3pYMHOBaHO, a HOBi JOCi He CTBOPEHO. [0 TOro X, He3aBepLUEeHNMU
3anuwarTecs  pedopMu, BIACYTHE EKOHOMIYHE 3pPOCTaHHS, sike
CYNPOBOMXYE BENWYE3HWMN  30BHILLHIN  Gopr YkpaiHu. 3rigHo 3
Binomoctamu MiHicTepcTBa (iHaHCIB YKpaiHM, CTaHOM Ha >KOBTEHb
2017 poky 3aranbHa Cyma OepXaBHOro i rapaHToOBaHOro AepXKaBoko
6opry YkpaiHu ctaHoBuna mamwke 77 mnpg gonapie CLUA, To6To noHag
2 TpnH rpH. BogHouac po3mip pidHoro 6rogxkeTy YkpaiHu B MOTOYHOMY
pouli 3a nNporHo3amu CTaHOBUTUME 770 Mnp4 IPH,
a omke, cyma 6opriB nepeBuLLye pidHUIA BlomKeT YKpaiHuM BXe BTpUYI.
Akwo nepepaxyBaTv BCe Ha OZHOMO rPOMafsiHMHA, TO BUXOOUTb, LLO
KOXXeH 3abopryBaB MiXHapoaHUM (DiHAHCOBMM  opraHisauisgm no
47 Tnc. rpH, To0To noHag 1,8 Tmuc. gonapie CLUA [2]. 3HayHa yacTuHa
HaceneHHsl, 30Kpema npauesfaTHoro, 3mylleHa Lykatu poboTy 3a
kopgoHom. OkpiMm  UbOro, 3arpo3nMeBmMx MacwTabiB HabyBae
3MOYMHHICTb, MafjHHA Mopani Ta MopanbHOCTI, LiHHICHO-HOpMaTMBHA
Jes3opraHizauisi, npaBoOBMK  HirifiaM,  ankoromism,  HapKOMaHis,
HeKOHTpomnbOoBaHa Mirpauisa. Jluwe 3a pges’sate Micauis 2017 poky
[epxaBHa mirpauinHa cnyxba Ykpaiiu Busisuna 6,4 Tuc. Heneranis [3].
Big noyatky 36ponHoro koHdnikty Ha Cxoai YkpaiHu 4Mmano 3ycuib
Oyno  OOKNageHo  Anst  po3B’'A3aHHA  NpobremMu  BUMYLLEHUX
nepeceneHLiB, Ski BTpaTUnu XuTtno, poboTy, ManHoO, COoLlianbHUiA cTaTyc
i BUSBMIIUCb (PaKTUYHO OOMEXEHMMM Y BnacHMX npaBax i cBobopax.
3 ornsgy Ha Bce BuLLe3a3HadeHe, AedKi KaTeropil HaceneHHs1 JOHUHI He
3MOrnM aganTyBaTUCS B HOBUX YMOBaXx, a TOMy CTanu MapriHanamu.

HeBTilWHY kapTWUHY npoLecy MapriHanisauii eMOHCTPYE Takoxk
CTyOEeHTCbka MOriodb. 3HayHa YacTuMHa CTYAEHTIB He MOB’A3ye BracHe
ManbyTHe 3 npodpecieto, Aky 3406yBaEe, a OTke, Taka KaTeropis €
NOTEHUiNHMMKN MapriHanamu. Ha cydacHoMy eTani KOXeH 4YeTBepTUn
XuTenb HanbinbLwmx MicT Ykpainu (24,4 %) BBakac MapHOIO OTpUMaHy
HUM OcCBITY [4]. OcTaHHIM pokamu NOCUNUIMCb TEHAEHLUII cenapaTusmy
K crnocoby  30iMblUeHHs MOMITMYHOrO  Kanitany  perioHanbHUX
MOMITUYHNX EeniT, WO NpM3BEeNo A0 iX crabkoi KOHTPONbOBAHOCTI Ta
hopMyBaHHS PETOHIB i3 BUCOKMM KPUMIHOFEHHM noTeHujianom. Yce ue
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3arocTptoe npobriemy noganbloi MapriHanisadii cycninectsa. [dns
OOCSITHEHHS1 YCriXiB y PO3B’A3aHHI L€l Npobremmn HeobXigHO BU3HAYUTU
rONoBHI oykepena MapriHanisauii Ta 3HanuTK giesi cnocobu ii NogonaHHs.

MapriHan — ye ocoba, cnocid XuTTa i CBITOrNAL KOl caAratoTb 3a
MeXi, MPUNHATI B KOHKPETHOMY coLliymi. TepmiH «MmapriHan» (Big nar.
margo — KpawW, MeXa, KOpPAOH) TpaauuUiHO Onucye rpaHu4He,
HEeBM3Ha4YeHe CTaHoBMLLEe nNOAUHM Mk ABoma abo OGinble
CoUioKynbTypHUMUK cBiTamun. Ocoba Moxe cTaTu MapriHariom TakoxX y
pe3ynbTaTti B3aeMOAil 3 OOHIE0 CKNagHOK COLianbHOK CTPYKTYPOIO
abo KynbTypow. MapriHanbHicTb — uUe cneundivyHe CTaBMeHHs
iHOMBIida abo couianbHOI rpyny A0 HasIBHOMO CyCMiNbHOro nagy,
NeBHUX coLianbHUX CrMiNbHOCTEN, WO MOXe MaTu SIK KOHCTPYKTUBHE,
TaKk | [JOecTpykTMBHe cnpsimyBaHHa [5, c¢.51-52]. CouianbHa
MapriHanbHICTb 34aTHa NOpPOAXKYBaATU KYyNbTYPHY, i HABMNakn — igenHi
MapriHanM MOXyTb 3a3HaBaTU penpecin i3 GoKy pedepeHTHOoro
CycninbCTBa, L0 3YyMOBMOBATUME IX CTAHOBMEHHS SAK coLianbHUX
MapriHanis. O6CTaHOBKY, LLIO € rPAHUYHOI, MPOMIKHOI, MEPEXIQHO
ana ocobuctocti abo rpynu CTOCOBHO Oyab-AKOI  coLianbHOI
CMiNbHOCTI, Ha3MBalTb MapriHanbHO cuTyauieto. Lia cutyauia moxe
CTUMyMIOBaTM [0  iHTENeKTyanbHOro, XyO4OXHbOro, TBOPYOro,
OHOBIEHHS OYXOBHOI icTopii ntogctea. 3 ornsgy Ha Temy CTarTi,
OOUINbHO  pO3rNAHYTM came [eCTPYKTMBHWIA  acnekT. [lpouec
BWUTICHEHHS iHOMBIAIB abo Uinux couianbHMX rpyn 3a MeXi HasBHOI
CYCNINbHOI CTPYKTYPU 4M KynbTypu B pesynbTaTi couianbHux abo
iHWNX TpaHcdopMaLii HasnBaTb MapriHanisadieto.

HocnimpkeHHss npobnemn MapriHanisadii 3anovaTtkyBaB HiMeLbKuUiA
dinocod i couionor I. 3immens, oaguH i3 MPOBIOHWX NPeaCTaBHMKIB
nonynapHoro Ha wMexi XIX-XXCcT. ippauioHanicTuyHoro Hanpsamy
eBponencbkoi  doinocodii — dinocodii xutTa. Tomi ua npobnema
TEePMIHOMOrYHO He Byna noB’si3aHa i3 Cy4yacHO 3aranbHONPUAHSATOD
Ha3Boto. Tak, [.3iMMenb nNOBEPXOBO CxapakrepunsyBaB (eHOMEH
MapriHana, B3sBLUM 3@ OCHOBY COUianbHUN  TUM  «YYXXUHLS».
BiH BM3Ha4YaB YyXMHUS $SK JIOAMHY, WO MNOeOHYE OrM3bKICTb i
BiAAaneHiCTb CTOCOBHO rpyny; Le Ton, XTo 4isnyHO nepebysae B rpyni,
ane K YneH NepBUHHO He HaneXxuTb 1; TOW, XTO He Moginse icTopito,
Tpagwuuii uiel rpynu, € npubynbuem abo TUM, XTO Ha MNEBHUA 4ac
3aTpymMaBcs B LK rpyni. YyXuHelb — Lie TOW, XTO NoKasye rpyni ii Mexy,
BTINMOE U Mexy. HaykoBeub HaronowysaB Ha KOH(NIKTOreHHOCTI
MapriHanbeHOro ctay [6, c. 8-9].
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TepMmiH «mapriHan» ynepLle BXWUB aMepUKaHCbKUMN couionor
P. Mapk y 1928 poui B Mexax BMBYEHHSA MirpaHTiB i nepeceneHuis,
AKi He 3MOrNM NOBHOLIHHO MPUCTOCYBaTU CBOI paHile HabyTi 3BUYKM
00 HOBOro cepepoBulia. Taki ocobu nepebyBanum Ha CBOEpPIOHIN
MeXi MX couianbHUMK rpynaMu, nparHy4yn ctatu YacTUHOK OAHIE 3
Hux. 3okpema, P.[lMapk BM3HauyaB MapriHana sik JIOAMHY, Ha SKin
NO3HAYUBCS KYNbTYPHUIN KOHMNIKT 3ITKHEHHS Pi3HWUX TPy, KynbTyp i
umBinisauin [7].

Y 30-x pokax XX CT. amepukaHcbkui KynbTyposior E. CToyHksiCT
pO3pOOMB KOHLIENL0 MapriHanbHOi OCOBUCTOCTI, SIKy BU3HA4aB $IK
KKYNbTYpHWUA ribpua», Wo nepebyBae B MapriHanbHiM cutyauii —
«Ha MeXi» OOMIHYKYOT rpynu Ta rpynu, 3 SIKOI BOHA MoxoauTb i ska
po3rnsigae i gk BiacTynHuka. 3okpema, E. CTOYHKBICT BUOKPEMITIOE TaKi
3arasnbHi pycu MapriHanbHOI NIAVHN, K Ae30praHisalis, TPUBOXKHICTb,
BHYTPILIHS Hanpyra, i30fb0BaHICTb, pO34apyBaHH4, Big4aun, pynHauis
CYCNNMbHUX  3B'A3KIB, EroUEeHTPUYHICTb, NigBMLLEHA  YYTNMBICTb
i CaMOCBIAOMICTb, 3aroCTpeHe MOoYyTTS pacu Ta pPacoBOi HaNEXHOCTI,
a TaKoX MOABIMHA, HECTiNKa i CxurbHa OO0 KONnMBaHb ioeHTMdiKauis,
XBOpPOONMBUIA CTaH [OyXy, KOMMJIEKC HEMOBHOLIHHOCTI. Yce ue
npu3BOoaNTL 00 PisHUX OpM AYLIEBHOro posnajy i A0 AeBiaHTHOI
nosegiHkv. [ocnigHuWk BBaXaB, LLO Npupoda MapriHanbHOCTI NHOAMHK
JOCUTb CKnagHa | HeodHO3HayHa: HaBiTb [ABa  iHAMBIOWM,  SKi
nepebyBatoTb B OAHAKOBIA CUTYyalii, pearyloTb Ha Hei Mo-pisHoOMY,
3anexHo Big ocobnmesocTern ocobucTocTi [8, ¢. 162].

[OnoBHOIO NpUYMHOID MapriHanisauii cycninbcTBa € KOro
KpusoBuin cTaH. MapriHanisaulis € BWABOM KPU3OBOro CTaHy
cycninbctBa. TpaHcdopMauinHi npouecu B CYCRifbCTBI  3aBXau
CYNPOBOXXYE aKTUBi3aLis HeraTMBHUX SABULL Y cdepax eKOHOMIKMU,
MOMiTUKA, AYXOBHOIO XMWTTS, a TaKoX rnodarnbHi 3aranbHOMOACHKI
npobnemun. Kpusy cycninbHOi CBIJOMOCTI MOXYTb BM3Ha4aTu He
NUIe SK Hacrigok BigoOpaxeHHs npobnem y cycninbHOMy OyTTi,
a 1 9K 1IX BaxnuBy npnynHy. OCHOBOMOMOXHNMWN XapaKTepucTmkamu
Cy4acCHOi Kpu3M €. po3naj HasBHUX 3B’A3KIB MK CYCMifIbCTBOM i
OCOBUCTICTIO; HECTIMKMI CTaH CcoLuianibHOro OpraHiamy; HiBentoBaHHS
0a30BMX LIHHOCTEW; OOMiHYBaHHSI MaTepianbHOro Hag OYXOBHUM i
NapTUKYNSpHUX  LUIHHOCTEW Ha4  UiHHOCTAMM, WO  NOB’A3aHi
i3 3aranbHuMm Gnarom. TpaHcdopmauis CycninbHOi CBiJOMOCTI B
cuTyadii couianbHOI KpM3Kn NoB’a3aHa 3 HNU3KOK KPU3OBUX TEHAEHLIN,
00 HaMBaXnMBIWMX 3-NMOMDK SKMX BapTO 3apaxyBaTW couianbHUin
aToMi3M, aHTMHOMIYHICTb, KpU3Yy COLIOKYMbTYPHOI iOEHTUYHOCTI,
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couianbHy aHoMmilo, 3poCTaHHa KceHodobii " ekcTpemismy.
MpuymHOIO couianbHOI KpM3nM Cy4acHOCTI € AesiHTerpadinHi npouecu,
Wo nos’dA3aHi 3 (pparmMeHTauielo UiHHICHMX NiACTaB coLianbHOro
xuTTs. CyyacHa LUjHHICHa Kpu3a BUSIBMISIETbCA Yy OBOX (hopmax,
a came: B poO3puBi €AMHOrO AYXOBHOrO MNpPOCTOpPYy Ta Yy BTpari
COLOKYNbTYPHOT iAeHTUYHOCTI [9].

MapriHanisaLito cycninbCTBa CTUMYIOE TaK 3BaHa BeCTepHisauis,
TOOTO 3anO3UYEHHsT 3axigHOEBPOMENCHKOI Ta aHrmo-amMmepuKaHCbKOi
MOZENI XXUTTS, NparHeHHs Cy4acHOT NOMITUYHOT eNiTU SKoMora LUBUAKE
3aMiHUTU  TpaguuiiHi - MexaHi3aMu  OYHKLIOHYBAHHSA  €KOHOMIYHOI,
NOMITUYHOI Ta KyNbTYpHOI cdep Ha BiAMOBIOHI MeXaHi3Mn 3axiaHOro
3paska, HaB’A3yBaHHSA LUIHHOCTEN, SKi He 3aBXau MNPUAHATHI Ans
MEHTanTeTy yKkpaiHUiB. 3peliTol ue Mpu3BOAMTL A0 BigYyKEHHS
rpoMajsH, iX 3aHypeHHs Yy BracHi npobnemu, OpMyBaHHA iX
HeJoBipW 0 BNaawn Ta CTPiMKOT MapriHanisawii.

CuTyauis BiAHOCHOI NOMITUYHOT CTaBiNbHOCTI TAKOX HE rapaHTye
BiOCYTHOCTI nMpouecy MapriHanisauii cycninbctBa. HepgockoHana
HalioHanbHa | MirpauinHa noniTuka [AepXaBWn, PO3LUMPEHHS
KyNbTYpHUX 3B’A3KIB MK Hapogamu, [OOCTYMHICTb Pi3HOMAaHITHOI
iHdbopmaLii 3aBasdkM |HTepHeTy — yce Le MOXe npu3BoauTW A0
NOLMPEHHA heHOMEHY MapriHanbHOI fAuHK. Y CBIQOMOCTI Takoi
NIOOUHKU TICHO NepenniTalTbCs Cynepeynusi enemeHTM ABox abo
Oinbwe KynbTyp. BoOHM nopomXyloTb BigYyTTss PO3ABOEHOCTI,
HEeOQHO3HaYHOCTi  CBOEl  KynbTypu, couianbHOI Ta  €THIYHOI
HanexHocTi. BuweBkaszaHe nopomkye sik CcyD’eKTMBHI nmpobnemu,
BHYTPILLHIA po3naf, TpyaHowi 3 HeobxigHow Ansa  AylieBHOl
piBHOBarn eTHOKYNbTYPHOI Ta couianbHOW igeHTudikauieto, Tak i
npobnemun B3aemopii 3 iHWMMK iHOUBIAAMM, couianbHUMKU rpynamm
Ta iHcTUTyTamu. ETHiIYHa, couianbHa HanexHicTb, KynbTYpHO-
CBITOMMSAAHI YCTAHOBKM BNNUBAKOTb Ha MNOBEAiHKY OCOBUCTOCTI
B KOHKPETHIiN cuTyauii, HaBiTb Ha Ti XuTtteBun wnax. MoaBinHICTb,
HEKOHKPETHICTb MoXe ByTWM NPUYMHOID HEepPO3YMiHHS i 0BepexHOCTI
3 BOKy cycninbCcTBa BIAHOCHO TaKoi OCOOMCTOCTI, a B TripLiomy
BUMNAaKY — >XOPCTOKOTO i FOHIHHS.

Baxnuee wMmicue cepen aktopiB MapriHanisaudii nocigae
rnobanisauis — OO’€KTMBHMIA NpPOLEC BCECBITHLOI E€KOHOMIYHOI,
NONITUYHOI Ta KynbTYpPHOI iHTerpauii, CyTb $KOro nosigrae B
3pOCTalyoOMy B3aEMO3B'AA3KY i B3aEMO3anexHOCTi HauioHanbHUX
EKOHOMIK, HauioHanbHMX MONIITUMHUX | CcouianbHUX CUCTEM,
HauioHanbHMX KynbTyp, a TakoX Yy B3aemofil MoauvHn Ta
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HaBKONULIHbOrO cepegosBuwa. nmobanisauis nependadvae CcTpiMke
30MMKEHHS PI3HOMAHITHUX KynbTyp, Yepes Lo JI0aN ONUHSATLCH Ha
MEXi Pi3HUX couianbHUX CWUNM, PI3HUX IOEONOrin i penirin, 4o AKUX M
He 3aBxgu nerko gonydntucsa. Lle moxe npussectu Ao TOro, o
BOHM MOXYTb CTaTu BUTHAHLUSIMU COLLiyMY.

[bxepenom MapriHaneHOCTi MoXe ©OyTu npupopa cyyYacHoro
MiCTa 3 MOro pi3HOMaHITTAM KynbTyp, NocnabneHHaAM TpaguuiiHux
couianbHUX HCTUTYTIB | 3arocTpeHHsM npobrnemu igeHTudikauii
noauHn [10], agxke Takun cnocib i TeMn XUTTS NPOBOKYE AEnpecito.
Benuki micta BUPI3HAIOTBCS 3HAYHOK KOHUEHTpaLUiew nogen Ha
obmexeHin Teputopii. Lle nopomxye KOHMNiKTM 0O0’€KTUBHOIO i
Cy6’EKTMBHOIO XapakTepy i 4acTO CMPUYUHSIE Pi3HOMAHITHI 31104YMHU,
nepeaycim cnpssmoBaHi MPOTU 0COBMCTOCTI.

Y HayKOoBill niTepaTypi BUOKPEMIIOIOTb KaTeropii ocib, ana skmx
MapriHanbHWA  Crocid XUTTA € 3BMYHUM  SIBALLEM. TpaguuiiHo
MapriHanamm HasuealTb BXE 3ragaHux MirpaHTiB, skKi nepeBaXKHO
npubynn 3  perioHiB  eKOHOMIYHOI  CTarHauii  Ta  noniTUYHOI
HecTabinbHocTi. Mirpauito 4OCUTb YacTo CynpoBO4XKYE (POpMyBaHHS Y
BiIHOCHO €KOHOMIYHO 6raronony4YHMX perioHax eTHIYHUX KpUMiHaNbHMX
royn. Jo kaTeropii mapriHanis TakoX 3apaxoBylOTb: 0e34ornsgHux
HEeNoOBHOMITHIX; HEMOBHOMITHIX, fAki nepebyBalTb Yy HedopManbHUX
06’eHaHHAX aHTUCOoLianbHOT CNPAMOBAHOCTI  (CKiHXeAM, arpecuBHO
HanawToBaHi baHaTu Ta iH.); 0Cib, AKi 3anMaroTbCs xebpaLuTBOM; OCiO
0e3 BM3HAYEHOro MiCLsi MPOXMBAHHSA; OCID, siki HE MaroTb MOCTIHOIO
Micus poboTu, 30kpeMa TUX, XTO OMILiHO BU3HAHMI OE3pOBITHUM i
YXMINSAETBCA Bif NpaueBnalTyBaHHS; 3acymMKeHuX, ski nepebyBatoTb y
NeHiTeHUiapHMX YyCTaHOBax | MOPYLYIOTb PEeXUM BUKOHaHHS Ta
BiAOyBaHHS NoKapaHHS i CXWIbHI 4O BYMHEHHS 3M04MHIB; OCIO, siki 6ynu
3acyKeHi, Bigbynu nokapaHHs, 3BiMbHUNUCA 3 Miclb MO30aBneHHs
BOMi, ane He BuWMpaBunucH; oOcid, L0 3aniMaloTbCs MNPOCTUTYLIELD;
XPOHIYHNX ankoronikiB, HapKOMaHiB i TOKCukoMaHiB; BlJ1-iHdikoBaHMX,
a Takox xBopux Ha CHI[, BeHepu4Hi 3aXBOPIOBaHHS, AKi YXUNAOTLCS
Bi nikyBaHHS; OCi6 i3 XBOpOGMMBMM | NATONOrYHMM MOTArOM [0
as3apTHMX irop (irpomMaHu, KOMM'ITEPOMaHM Ta iH.); ocib 3 aganTauiiHUm
CcMHOpPOMOM (0Ci0 3 0OMEXEHUMU PISUHHUMUN MOXKITMBOCTAMM, MCUXIYHO
XBOpMX, ONIrOQPPEHiB i pPO3yMOBO BiACTaNMx); iHWWX OCI6, sKMM
npuTaMaHHa AeniHKBeHTHa noBefdiHKa | SKi CXUMbHi 40 BYMHEHHS
3noymHiB [11]. MapriHanammn Hepigko crarTb ocobwu, siki BUpOCIU B
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HebnarononyyHin ciMm’i, He 3MornM 30006YyTN HaNeXHy OCBITY, HE MaloTb
npodecii, NOCTINHOIO MiCLA MPOXKMBAHHS, pOBOTY UM KOPUCHUX 3B’A3KIB.

OCHOBHMM MCUXOJOTNYHMM acneKToM, LLIO XapakTepusye ocib, sKi
BeAyTb MapriHanbHUA crnocib XuUTTa, € aKTop BigYYKEHHS,
YHacniioK 4YOro BOHM NPOTUCTaBnsATb cebe oTouyumM, nepeayciv
poandam i 6nu3bkuM, i30M0OKOTbCA  Bif,  3aranbHONPUAHATMX
CycninbHUX 3B’A3KiB, NOPYLUYIOTL HOPMU MpaBa Ta mopani. JlloauHa
nepectraec 6yTWM aKTMBHWM, MOBHOLIHHMM YIIlEHOM CYCNiNbCTBa,
yTpavae MNO3UTUBHUIN 3B’A30K i3 HUM. BHYTpIWHA cnycTOLWeHICTb,
cnpudnHeHa ocnabneHHsMm, po3nagoM  LiHHICHO-HOPMaTUBHUX,
OYXOBHUX 3B’A3KIB i3 CYCMiNbCTBOM, SKWO He MNpupikae NOAMHY Ha
anaTito Ta ©0e3fgianbHiCTb, TO MNIAWTOBXyE 1i OO BYMHEHHS
acouianbHux Ain.  MapriHanbHicTb  cTae  0cobnuBod  OpPMOt0
couianbHOro XUTTSA iHAMBIAA (cycninbHoi rpynu). BoHa HeratuMBHO
BMIMBAE Ha CTPYKTYpY CyCninbCTBa i npu3BoguTb 0 Aedopmadii

Tpaguuin, couianbHUX  OPIEHTUPIB |  UIHHICHMX  YCTaHOBOK,
PYWHYBaHHA MDKOCOBUCTICHUX 3B’A3KIB, BIOYYXEHHSA Bi4 HU3KK
E€KOHOMIYHMX, NpaBOBUX, MOMITUYHUX MpoueciB i opMyBaHHSA

cneumdiyHoro Tuny ocobuctocti mapriHana. CyTTeBy pornb Bigirpae
CYreCTMBHICTb MNOAMHMW, 30Kpema niaBULLEHHIO i PIBHA CRpUSOTb
neBHi BMacTMBOCTI OCOBUCTOCTI, @ came: HEBMEBHEHICTb Y CObi, HM3bka
camMooOUiHKa, Big4yTTda BNAacHOI HEMOBHOLUIHHOCTI, MNOKiIpHICTb,
BOSA3KICTb, COPOM’AI3MUBICTbD, [OBIpNMBICTB, TPUBOXHICTb,
EeKCTpaBepTOBaHICTb, NigBMLLEHa EMOLiHICTb, BPa3nuBICTb, CriabKicTb
JTOTIYHOIO MUCIIEHHS, @ TAaKOX MOBINTbHMIA TEMIN NCUXIYHOT OiSNbHOCTI.

3 ornsAgy Ha BuLle3asHaveHe, y NIoAWHM BUHUKAKTb CEprO3Hi
CYMHIBU Yy BIacHi LIHHOCTI, PYMHYKTbCA 3B'SI3KM 3 Opy3siMu,
dopMyeTbCA BiOYYTTS MNOCTIMHOrO cTpaxy 6yTuM npoirHopoBaHOH,
3HEeXTyBaHol, 3abytol, obpaxeHow. Buasu MapriHanbHOCTI
MOXNKMBI B pPi3HMX popmMax «Bigxoay Big peanbHOCTi», JOBPOBINbHOI
camoizonduii  abo npUMycoBOro BiACTOPOHEHHS MapriHanbHUX
cy6’eKTiB Big4 HOpManbHOro CninkyBaHHS B couiymi. Hepigko mapriHan
3aCTOCOBYE MCUXOMOriYHUIA 3aXUMCHUN MexaHi3m arpecii. [Npuyomy
arpecvBHa  NOBediHKA  BWABMNSETbCA  He  fuwe  BigKpuTo,
a 1 y npuxoBaHux dopmax. MapriHanbHa O0COBUCTICTb MOoXe
CrpsIMOBYBaTWM BrliacHy arpecito Ha ocid i o0’ekTu, ki 30BCIM He
noe’sisaHi 3 1i crtaHoM dpycTpauii (migmiHa o6’ekta). Lle
BioOyBaeTbCA TOAi, KONMM JOAUHA HE Mae MOXIMBOCTI BIiOKPUTO
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cnpsiMyBaTK arpecito Ha dpycTpatopa | 3raHsd€ 3nicTb Ha
BMNagkosux nogax [12, c. 174].

Ona mapriHanbHOI NOBEAIHKM XapakTepHUMW € TPaHUYHICTb,
OanaHcyBaHHA Ha MeXi NpPaBOMIPHOrO Ta HenpaBoOMIpHOro, To6To
BOHa OXONMe i npaBoMipHy, ane 6nu3bky A0 HenpaBOMIPHOI,
i HenpaBoMipHy noBepfiHKy. Taka noBegiHka cyb’ekta nepenbavae
PiBHi ~ MOXMMBOCTI  BUYMHEHHS HWM  MpaBonopylleHHs  abo
NpPaBOMIPHOro BYMHKY. MapriHanu Hepigko cTatoTb XepTBaMu PisHMX
3M04YMHIB abo 3MOYMHLSAMK, @ MapriHanbHUA CNOCIO XUTTA 3a3BUYan
nepegye BYMHEHHIO 0CODOI0 3MTO4UMHY.

XapaKTepHOK PpUCOK MapriHanbHOI OCOOMCTOCTI € npaBOBUI
Hirini3am, KM iHOAj NPOBOKYE came npaeo. [NpuknagomM Takoi cuTtyauil
€ MPUNHATTS NPOTU3AKOHHWUX aKTiB, HeJOCKOHaNuX i HeedEeKTUBHUX
3aKOHIB, SIKi HE CMPOMOXHI 3abe3neunTn 3axucT iHTepeciB rpomMagsiH.
Tunosow ¢opMOIO BUSBY MPaBOBOrO HirifiaMy MapriHansHUX rpyn
MO>XHa Ha3BaTV HaBMUCHE MOPYLLUEHHSI YHHUX HOPMaTUBHO-NPaBOBMUX
aKkTiB, MacoBe HEBUKOHAHHS OpUAMYHUX npunucis. BesHopMHICTb
NnopopKye TOTanbHYy KpUMiHanisauiio couianbHUX BIOHOCWMH, 4kKa
OyoydM  pesynbTatom  eBOMIOUIT  3MOYMHHOCTI, BiCYTHOCTI
edekTuBHOro 3anobiraHHs i, MapriHanisadii cycninbCTBa i CTBOPEHHS
YMOB, 3a SIKMX MOCINYr1 KpUMIHAMITETY € ANsl YaCTUHU couiyMmy GinbLu
MNPUAHATHUMW, HDK nocnyrm 3 ©OOKy [OepxaBu, NpuM3BOaUTb OO
noAanblIOro PO3BUTKY 3MOYMHHOCTI. POpMyoUnCh K BigOOpaXeHHs
CycninbCTBa, KpMMiHamnbHa cdepa BogHoyac nornubnioe npobremm
LbOro cycninbcTBa.

OinoBumun ocobamn mapriHanbHOi cuTyauii MOXyTb OyTn He
nuiie TpaauuinHi NpeacTaBHUKK LiET rpynn (HApKOMaHu, ankorosniku,
OOXeBinbHI, BOMOLIIOMM, acouiarnbHi eneMeHTn), a h KoHpopMicTu.
Y MapriHanbHy CUTyaLilo MOXe NOTPanuTN HaBiTb 3aKOHOCTYXHAHUI
rpoMagsaHvH (abo rpyna ocib), npaBoBa KynbTypa SIKOro (SKux) mae
BMCOKMIN piBeHb. MapriHanbHa cuTyauis 3aBXxau HanpyxeHa i Moxe
MaTu BKpal HenepenbadyBaHi Hacnigku. MapriHanbHui craTyc
NOTEHUIMHO € AXeperioM HEBPOTUYHUX CUMNTOMIB, BaXXKUX AeNpPECin,
gemopanisadii, iHOuBIAyanbHMX i rpynoBMx @OpM MNpPOTECTY.
OcobnuBo Hebe3neyvyHOK € MapriHanizauis KONMMLLHIX criBpobiTHUKIB
NPaBOOXOPOHHUX OpraHiB i BINCbKOBOCMYXOOBLB, 3BiNIbHEHUX 3i
36poiiHMx cun YkpaiHu.

JlognHa, fdka onuHMNaca B MapriHanbHin cuTyauii, NeBHON
MIpOK0  BIiArOpPOKYETLCA BiA4 3BMYHOrO [Ans Hel couianbHOro
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cepefoBuLLa, Nepeq Hew nocTae HeobXigHICTb 3pobuTn BMGIp Wodo
CueHapilo cBoro noganbworo nepebyBaHHs B couiymi. € pBa
BapiaHTM NoBediHKM 0cobu, sika noTpanuia B MapriHanbHy CUTyaL,ito;
aKTMBHa i MacuBHa. Y neplwomy BuUNadky nguHa YUHUTL onip,
HamaraeTbCsl 3MIHUTM CUTyauitlo YM BUNTU 3 HEl, He MOpYyLUYOYM
3aKOH | 3aranbHONPUWHATI MNpaBuna noBediHKM, a B ApYromy —
He BXMBAaE >XOOHMX 3axOAdiB AN BUXOAY 3 CUTyalil, iHTerpyeTbcsa Ta
NPUMUPSIETECS 3 HEHO, LLIO NPU3BOANTE 4O BUMHEHHS 3M0UMHY.

TakuM YMHOM, MOXHa AINTM BUCHOBKY, LLO KOH(PMIKTOrEHHICTb
MapriHanbHOro CTaHy YuHUTL AdecTabinisauinHMi  BNNMB  Ha
couianbHy cTpykTypy. OCHOBOK MapriHanbHUX SBULL € MNpOLEecK
Aes3opraHisauii, pyrWHYBaHHS, PO3pPMBY coUianbHUX 3B'A3KIB, SKi
CynpoBOOXYylOTb  Oyab-AKi  CTPYKTYpHi  nepetBopeHHs. Cepef
00’EKTUBHMUX  YMHHWUKIB, WO  CAPUYMMHAITb MapriHanisadito
CycninbCTBa, MOXHa Ha3BaTW Taki: TpaHccopMmauinHi npouecn B
CycninbCTBi, CycniflbHa Kpu3a, BIACYTHICTb AOCBIiAY YnpaBmiHHA
KPM30BUM CYCNiNbCTBOM, MPOEKTYBAHHA Ha KOHKpPETHEe CyCninbCTBO
anpoboBaHuMX B iHLLMX KpaiHax Moaenen aemMokpartii 6e3 ypaxyBaHHs
HalioHanbHMX ocobnuBocTer, 6GopoTbba 3a Bnagy Ta nepegin
BNACHOCTi, 3MiHa CMUCTEMU UiHHOCTEN HaCenNeHHsa, HeaocTaTHA
po3pobneHicTb HOopMaTUBHO-NpaBoBoi 6a3n Towo. MoxnumBicTb
MapriHanizauii  noguHuM  6esnocepenHbO  3anexutb  Big i
ocobucTicHMx gkocter. MoxHa CcTBepaxyBaTu, WO CTpaxu Ta
HEBPO3W, 3O0BHILIHIN TUCK, MCWUXiIYHI po3nagu W aHTUcouianbHi
TEeHOEHUIi 34aTHi Npu3BeCcTn 4o MapriHanisawii ocobu.

MapriHanizauis cycninbctBa € Hebe3neyHuMm MpoLecoMm, Lo
CMPWYUHSIE MOSIBY  LUMPOKOrO  CMEKTpy rnobanbHUX  3arpos.
MowmnpeHHs Uboro sBULA CTUMYIMIOE KINbKICHY Ta SKICHY AWHAMIKY
3MOYUHHOCTI, CAyrye BaroMmm KpUMiHOreHHUM haKkTOpPOM.

MapriHanisadito cycninectea cnig gonaTtn nepeaycim eKOHOMIYHUM
LWnsAXoMm, a came 3a [OMOMOroK NiABULLIEHHSI PIBHA XWUTTS Hapoay,
3HWXKEHHS piBHA BigHOoCTi, 6e3pobiTTa, po3lapyBaHHsA CycCninbLCTBa Ha
HagbaraTux, ManosabesneyeHux i GigHMX.

CITNCOK BUKOPUCTAHUX IXXEPEJ

1. Cupenko B. K Bonpocy o npuumHax 6egHoctn B YkpauHe / B. CupeHko //
AkTyanbHble npobrembl COBpPeMEHHOW YKpauHbl (nNpaBoBon acnekt). — Kues
Mporpecc, 2017. — C. 93-121.

2. PomaHiok A. Kaxabin ykpauHel, gomkeH 47 TbiCAY rPUBEH: 4TO AenaTb C
rocoonrom  [OnekTpoHHbli  pecypc] [/ A.PomaHiok. — Pexum poctyna:

46



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

https://www.segodnya.ua/economics/enews/kazhdyy-grazhdanin-ukrainy-dolzhen-47-
tysyach-griven-1092135.html. — 3arn. c akpaHa.

3. Ctano u3BecTHO, CKOMbKO HeneranoB BTopriucb B YkpavHy B 2017 roagy
[OnekTpoHHbIN pecypc]. — Pexxum goctyna: https://www.depo.ua/rus/life/stalo-vidomo-
skilki-nelegaliv-vderlisya-do-ukrayini-v-2017-roci-20171023662714. — 3arn. ¢ akpaHa.

4. KoxeH 4eTBepTMI yKpaiHeLb BBaXae OTPUMaHy HWM OCBITY MapHOK —
onutyBaHHA [EnekTpoHHW pecypc]. — Pexum pgoctyny: https://www.unian.ua/
society/2268914-kojen-chetvertiy-ukrajinets-vvajae-otrimanu-nim-osvitu-marnoyu-
opituvannya.html. — Ha3Ba 3 ekpaHa.

5. Kemanoea J1. . JlnyHOoCTb MaprvHana v BO3MOXHOCTW ee coumanusaumm B
YCrNOBUAX  TpaH3uTvBHOro oblectBa [OnektpoHHbIn  pecypc] /1. . Kemanosa,
0. [. MapyHoBa. — Cumdepononb — Kepub : Taepus, 2010. — 228 c. — Pexxum goctyna:
http://lib.rada.gov.ua/LibRada/static/about/text/Marginal.pdf. — 3arn. ¢ akpaHa.

6. 3ummenb . Okckypc o udyxake / . 3ummens ; nep. A. ®. dununnosa //
Couvonornyeckast Teopus: UCTOPUS, COBPEMEHHOCTb, NepCrneKkTViBbl. AnbMaHax XypHana
«Couuonoruyeckoe 0603peHue». — Cl6. : Bnagummp Jane, 2008. — C. 7-13.

7. Park R. E. Human migration and the marginal man / R. E. Park // The
American Journal of Sociology. — 1928. — Vol. 33. — No. 6. (May). — P. 881-893.

8. OHsumba JleHioHro XK. B. [pobnema MapruHanbHOW  JIMYHOCTU B
amepukaHckon coumonorum / XK. b. OH3umba JleHioHro // BectHuk PYOH. — 2003. —
Ne 1 (4). — C. 160—165. — (Cepusi «Couuonornyeckas»).

9. ApyTioHaH K. C. TpaHcdopmaums 0OBLECTBEHHOIO CO3HAHWS B YCIOBUSIX
coumanbHoro Kpusmca [OneKTpoHHbIN pecypc] : Auc. ... kaHa. dunoc. Hayk : 09.00.11 /
K. C. ApytioHsH. — CapaHck, 2013. - 163 <c¢. - Pexum poctyna:
http://www.dissercat.com/content/transformatsiya-obshchestvennogo-soznaniya-v-
usloviyakh-sotsialnogo-krizisa. — 3arn. c akpaHa.

10. WakyH B. . Yp6aHisauia i 3noumHHicTb : MoHorpadis / B. I. LakyH. — KuiB :
[6.B.], 1996. — 256 c.

11. CtenaHeHko P.®. [lpegynpexaeHve npecTynneHuni, CcoBepLUaeMblX
nvuamu, Bedy4vMu MapruHanbHbii 0bpas XusHu [OnekTpoHHbIA pecypc] : aBToped.
auc. ... KaHg. topug. Hayk : 12.00.08 / P. ®. CtenaHeHko. — KasaHb, 2005. — Pexum
poctyna:  http://lawtheses.com/preduprezhdenie-prestupleniy-sovershaemyh-litsami-
veduschimi-marginalnyy-obraz-zhizni. — 3arn. c akpaHa.

12. MakapeHko O.H. K Bonpocy o ncuxonorum MapruHanbHOW fMYHOCTU
[OnekTpoHHbI pecypc] / O. H. MakapeHko // BecTHuk Bonrorpagckoro roc. yH-ta. —
2009. — Ne 1 (9). — C. 173-176. — (Cepus 7 «dunococusi. Couponorus n coumanbHble
TexHonorn»). — Pexum poctyna: https://cyberleninka.ru/article/n/k-voprosu-o-
psihologii-marginalnoy-lichnosti. — 3arn. c akpaHa.

REFERENCES

1. Sirenko, V. (2017). K voprosu o prichinah bednosti v Ukraine [On the causes
of poverty in Ukraine]. Aktualnye problemy sovremennoi Ukrainy (pravovoi aspekt),
Actual problems of modern Ukraine (legal aspect). Kioev: Progress [in Russian].

2. Romaniuk, A. Kazhdyi ukrainec doljen 47 tysiach griven: chto delat s
gosdolgom [Every Ukrainian should 47 thousand hryvnia: what to do with the national
debt]. Retrieved from https://www.segodnya.ua/economics/enews/kazhdyy-
grazhdanin-ukrainy-dolzhen-47-tysyach-griven-1092135.html [in Russian].

47



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

3. Stalo izvestno, skolko nelegalov vtorglis v Ukrainu v 2017 godu [lt became
known how many illegal immigrants invaded Ukraine in 2017]. (n.d.). www.depo.ua.
Retrieved from https://www.depo.ua/rus/life/stalo-vidomo-skilki-nelegaliv-vderlisya-do-
ukrayini-v-2017-roci-20171023662714 [in Russian].

4. Kozhen chetvertyi ukrainets vvazhaie otrymanu nym osvitu marnoiu -
opytuvannya [Every fourth Ukrainian considers the education he received to be
useless - a poll]. (n.d.). www.unian.ua. Retrieved from https://www.unian.ua/
society/2268914-kojen-chetvertiy-ukrajinets-vvajae-otrimanu-nim-osvitu-marnoyu-
opituvannya.html [in Ukrainian].

5. Kemalova, L.I., & Parunova, Yu.D. (2010). Lichnost marginala i vozmozhnosti ee
socializacii v usloviiah tranzitivnogo obscestva [Personality of the marginal and the
possibility of its socialization in a transitive society]. Simferopol. Kerch: Tavriia. Personality
of the marginal and the possibility of its socialization in a transitive society. Retrieved from
http://lib.rada.gov.ua/LibRada/static/about/text/Marginal.pdf [in Russian].

6. Zimel, G. Ekskurs o chujake [Excursus about the stranger]. (A.F. Filippova,
Trans). Sociologicheskaia teoriia: istoriia, sovremennost, perspektivy. Almanah jurnala
Sociologicheskoe obozrenie, Sociological theory: history, modernity, prospects.
Almanac of the magazine Sociological Review. SPb.: Vladimir Dal [in Russian].

7. Park, R.E. (1928). Human migration and the marginal man. The American
Journal of Sociology.

8. Onzimba Leniungo, J.B. (2003). Problema marginalnoi lichnosti v
amerikanskoi sociologii [The problem of the marginal personality in American
sociology]. Vestnik RUDN, Bulletin of PFUR, 1(4), 160-165 [in Russian].

9. Arutiunian, K.S. (2013). Transformaciia obcscestvennogo soznaniai v
usloviiah socialnogo krizisa [Transformation of public consciousness in the conditions
of social crisis]. Candidate’s thesis. Saransk. Retrieved from http://www.dissercat.com/
content/transformatsiya-obshchestvennogo-soznaniya-v-usloviyakh-sotsialnogo-
krizisa [in Russian].

10. Shakun, V.1. (1996). Urbanizatsiia i zlochynist [Urbanization and crime]. Kyiv
[in Ukrainian].

11. Stepanenko, R.F. (2005). Preduprejdenie prestuplenii, sovershaemyh licami,
veduchimi marginalnyi obraz jizni [Prevention of crimes committed by persons leading
a marginal way of life]. Extended abstract of candidate’s thesis. Kazan. Retrieved from
http://lawtheses.com/preduprezhdenie-prestupleniy-sovershaemyh-litsami-
veduschimi-marginalnyy-obraz-zhizni [in Russian].

12. Makarenko, O.N. (2009). K voprosu o psihologii marginalnoi lichnosti [To the
question of the psychology of the marginal personality]. Vestnik Volgogradskogo gos. un-ta,
Bulletin ~ of  Volgograd  state  university, 1(9), 173-176. Retrieved from
https://cyberleninka.ru/article/n/k-voprosu-o-psihologii-marginalnoy-lichnosti [in Russian].

Cmamms Hadidwna do pedkoneeii 20.09.2017

48



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

Tymoshenko V. — Doctor of Law, Professor, Academician of the
Higher Education Academy of Sciences of Ukraine, Main Research
Associate of the Department of Organization of Research Work of
the National Academy of Internal Affairs, Kyiv, Ukraine

Marginalization of Society as Criminogenic Factor

The relevance of a problem of marginalization for the current
state of crisis in Ukraine is considered in the article. Such social
phenomena as violation of the principle of equality, sharp
social delimitation, unemployment, inflation, corruption, poverty are
the determining factors nowadays; they contribute to the
marginalization of society. The special type of the personality with a
crisis or catastrophic consciousness has already formed.

The origin of the term «marginal man» is studied. The essence
of marginalization and its causes, among which the main place is
taken by transformational processes in society, which are always
accompanied by an increase of negative phenomena in the spheres
of economy, politics and spiritual life is characterized. In particular,
marginalization of society promotes the imposition of Western
values, which are not always acceptable to the mentality of
Ukrainians. It leads to the alienation of citizens, their apathy and
cynicism, mistrust of power. Such factors as the poorly thought-out
national and migration policy of the state, the expansion of cultural
ties between peoples, the availability of information through the
Internet can contribute to the formation of the phenomenon of
marginal person.

An important place among the factors of marginalization is taken
by globalization, which entails a rapid mix of diverse cultures. People
find themselves on the verge of different social forces, different
ideologies and religions, which they are difficult to join. As a result,
they become outcasts of society. The nature of the modern city can
be the source of the marginality.

Migrants, unattended minors, persons engaged in vagrancy or
begging, persons without a definite place of residence, persons who
do not have a permanent place of employment, prisoners, persons
who were convicted, sentenced, released from prison and did not try
to make some lifestyle changes, persons involved in prostitution,
chronic alcoholics, drug addicts; toxicants and others belong to the
category of people who have the marginal lifestyle.
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The specific type of personality of the marginal person is
characterized. The main psychological aspect that defines the
people who have the marginal lifestyle is a factor of exclusion, by
virtue of which they oppose themselves to others, violate the norms
of law and morals.

A characteristic feature of the marginal personality is legal nihilism.
A typical form of manifestation of the legal nihilism of marginalized
groups can be called a deliberate violation of current legal acts, massive
non-compliance with legal requirements. The lack of norms generates a
total criminalization of social relations. It is grounded that the marginal
situation can be a serious crime-causing factor. Marginal persons are
often the victims of various crimes or criminals. The marginal lifestyle
usually precedes the commission of crimes, and the deepening and
spreading of marginalization processes negatively affects the
quantitative and qualitative state of crime.

It is argued that the marginalization of society should be tackled
economically by raising the standard of living of the people, reducing
poverty, unemployment, stratification of society into super-rich, low-
income groups and poor people.

Keywords: marginal person, marginalization, crisis, society,
personality, migration, crime.
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YK 343.102:343.37:004

Cimaitno O. M. — acnipaHT HauioHanbHoOI
akagemii BHYTpiLLHIX cnpas, M. KuiB

BUKOPUCTAHHSA IHOOPMALIMHUX PECYPCIB
IHTEPHET-MEPEXI AJ1A PO3LYKY OCIB,

AKI YXUNAKOTBCA Bil CNIACTBA TA CyaY,
3A 3JI04MUHN Y COEPI EKOHOMIKU

Poskpumo numaHHs ujo0o ocobrnusocmeli 36opy iHghopmauii y
g8i0Kkpumux Oxepenax y KoHmekcmi OisiibHOCMI YMO8HOBAXEHUX
onepamusHux nidpo3dinie HauioHanbHOI noniyii nid 4yac po3wyky
ocib, siki yxunsrombcs 8id cridcmea ma cydy, 3a 37104UHU Yy cqhepi
eKOoHoMiku. HadaHo nponosuyii ¢cmoco8HO 800CKOHaNeHHs1 Ub0o20
npouecy. ApeyMeHmoeaHo, Wo Halbinbw epeKkmusHUM €
suKopucmaHHs1 rowykosux cucmem Google, Yandex, couianbHux
mepex, meceHdxepie mouwo. ObrpyHmMosaHo, WO 3acmocye8aHHs
cyyacHUx mexHosnoeili 30amHe MiHIMi3ysamu eumpamu 4Yacy Ha
BUKOHAHHSI ~ rocmaesieHux 3ae0aHb | nidsuwumu  sKicmb
iHgbopmayitiHo-nowykogoi  dinbHOCMI  ornepamueHO-PO3LYKOBUX
nidposadinis.

Knio4oBi cnoBa: iHdopmauia, 6asa gaHux, obnik, cucrema,
onepaTtMBHUN NiAPO3aiNn, EKOHOMIYHA 3NOYMHHICTb, PO3LLYK.

Bamnmsy porb Yy AiANbHOCTI  YNOBHOBaXXEHUX OrnepaTuBHUX
nigposginie HauioHanbHOI noniuii YkpaiHu Bigirpae aHanitmyHa
DISNbHICTb, METOK SKOI € BUBYEHHS 3aKOHOMIPHOCTEW CYCifbHUX
npouecis i sABWLL, WO BNNMBaOTbL HA POBOTY BKasaHUX nNigposainis,
a TaKkoX BMKOPWCTaHHS OTPMMaHux BigomocTen Ansa 3abesneyeHHs
edEeKTUBHOCTI L€l 4iANbHOCTI.

AHaniTnyHa pobota — ue 6esnepepBHUI AOCMIAHWUIA NpoOLEC, Lo
OXOMNJSIHE KOMMIEKC OpraHisauiHnX 3axoAdiB i METOAUYHUX MPUIAOMIB,
CMPSIMOBAHMX HA: BUBYEHHS CTaHy €KOHOMIYHOI 3MOYMHHOCTI Ta
YMHHUMKIB, WO T1i 3YMOBMIOKTb; MPOrHO3YBaHHS KPUMIHOFEHHOI
cuTyauil B couianbHO-eKOHOMIYHIN cdepi AepxaBu Ta okpemux i
perioHax; e)eKTMBHICTb BUKOPUCTaAHHS curl, 3acobiB Ta onepaTnBHO-
NoLLYKOBUX 0BNIKIB Y NPOTUAIT 3TOYNHHOCTI.

YNOBHOBa)EHi ornepaTuBHi CNiBPOOITHUKM BUKOHYIOTb MOKNageHi
Ha HUX yHKUiT BignoBiaHO 00 3akoHy YkpaiHu «[Mpo HauioHanbHy

© Citaino O. M., 2017
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noniuito» Big 2 nunHa 2015 poky Ne 580-VIIl. Tak, cT.25 wuboro
OOKymeHTa nepegbavae, WO cniBpobiTHMKM Mnonidii MaTb npaBo
¢dopmyBatn 6asu (6aHkM) [paHUX, SKi Hanexatb [0  €AuHOl
iHbopmauinHoi cuctemn MiHicTepcTBa BHYTPILLHIX cnpasB YKpaiHu,
a TakoX KOpuUCTyBaTUCHA HUMK i B6aszamu iHLWINX opraHiB Aep>KaBHOI
Bnagu [1]. Pasom i3 Tum, noniuiss Moxe CTBOptoBaTU BracHi 6asm
OaHnx, HeobxigHi ansa 3abesnevyeHHs LWOAEHHOI AianbHOCTI. Y CBOIN
OiSANbHOCTI  onepaTuBHI  CMiBPOBITHMKM ~ MatoTb  KepyBaTucsl
KoHcTuTyuieto  YkpaiHm i 3akoHom  YkpaiHu  «[lpo  3axuct
nepcoHanbHUX OaHuX», OCKINbKM iHdopMauis, 3 SKOK BOHWU
npauoTb, MiICTUTbL NEepCOHankeHi AaHi [2].

AHaniTMKM Ta YNOBHOBaXEHi onepaTMBHI NiApPoO34inM MakwTb
BOJMOAITU HaBMYKaMW, HEOOXiOHUMM ANsl aHanidy 3HadHux obcsris
iHdbopmauii 3 pisHUX mxepen. TakMm YMHOM, METOK aHaniTUYHOI
pob6oTn noctae 3abeaneyveHHs iHpopMaUinHOT NiATPUMKM AISNbHOCTI
NpPaBOOXOPOHHOrO OpraHy.

IHdopMaLisi, Ky NPABOOXOPOHL,i 30MpatoTh 3 MEBHOK METOH), Mae
BiAMOBiOATM TakMM  KpUTEpIsIM, $IK  aKTyamnbHIiCTb, BaXMUBICTb,
OOCTOBIPHICTb, KOPUCHICTb, CBOEYACHICTb, MOBHOTA.

36ip paHMx — uUe uinecnpsimoBaHun 30ip iHdopmauil 3
OOCTYMHUX [Kepesn, 30Kpema MpaBOOXOPOHHMX M iHWMX BigOMCTB,
yctaHoB, 3MI Ta IHTepHeTy [3, c. 65].

He MeHLW BaxnuBot € iHhopmaLia Npo xapakTep, 3axonsieHHs,
iHTepecKn, 3HaHHA MOB, KOMMIOTEPHOT TEXHiKKW, iHWi ocobucTi
0COONMBOCTI, HAXWUNK TOLLO.

Omxe, BUHWMKaAe noTpeba y BNPoBagXeHHIi B LiANbHICTb
YNOBHOBaXEHNX onepaTUBHUX NiAPO34iNniB HOBMX MigXo4iB LWoao
OTpUMaHHA  iHopMmaLii, HeobxigHOT Ans  po3wyky ocib, ki
YXMNATLCA Bif, CNigCTBa Ta cyay 3a eKOHOMIYHI 3fT04UHM.

Y €BOiX npaudx nosuuilo wWoao npoTuail 3noynHam y caepi
E€KOHOMIKHN 3 BUKOPUCTaHHAM iH(bopmauinHo-aHaniTMYHOro
3abe3neyvyeHHa BUCMOBUNM  YMManNo HayKoBLIB, cepen  sKUX
K. B. AHTOHOB, B. A. BypxuHcbkuia, O. M. BpaHoBcbka, O. M. banaypka,
B. B. biptokos, B. I. Bacununuyk, M. I'. BepbeHcbkuia, B. . 3axapos,
O. €. KopwcTin, |. M. Kynpareus, [. . Hukndopuyk, B. A. Hekpacos,
A. B. MoBuyaH, HO. 0. Oprnos, |. P. lUnHkapeHko Ta iH. Acnektn
iHbopmauiiHoro 3abe3neyeHHs pO3ChigyBaHHSA 3I0YMHIB BMBYaNu
€. O. Nyk’aHuumkos, 0. B. YopHoyc, C. C. YepHaBCbKMI Ta iH.

OpgHak Ha cborogHi npobGriemy 360py  OnepaTMBHO-3HAYUMOI
iHcpopmaLii 3 BigKpUTUX DKepen nif Yac po3Llyky ocib, sKi yXunaTsees
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BiA cnigctea Ta Cydy 3a 3M0YMHU Yy cdbepi eKOHOMIKW, BUCBITIIEHO
HeJoCTaTHbBO, Lo NoTpebye NoaanbLIoro NornMbeHoro aHaniay.

MeToto NPOMNOHOBaHOI yBaai cTarTTi € pPO3KPUTTSA
BULLEOKPECTIEHHNX Npobnem woao ocobnueocTten 36opy iHpopmaLii
YNOBHOBaXEHMMW  OMepaTMBHUMW  Nigpo3dinamuM Ta  HadaHHSA
NpPOMNo3nLin CTOCOBHO BOOCKOHANEHHS Ui€l AisfibHOCTI.

IHopMmaujtio 3 BigkpuTux [Dkepen, 3okpema 3i 3MI (rasetwu,
XypHanu, pagio Ta TenebadyeHHsl) 1 IHTepHeTy, onepaTuBHI Nigpo3ainm
NMPaBOOXOPOHHUX OpraHiB  BUKOPWUCTOBYIOTb SK AOMOBHEHHS 10
po3BigyBanbHOT iHCbopMaLi, WO HagXoauTb Yepes iHLWi KaHanu.

BignoBigHO [0 3aiicHeHOro aHanisy, Ans posLwyky ocib, ki
YXMNAKTBCA Big ChigctBa Ta Ccyay 3a 3Mo4nHKM y cdhepi eKOHOMIKM,
YNOBHOBaXeHi onepaTuBHI Nigpo34inn MOXyTb BUKOPUCTOBYBATU Taki
6a3n pgaHux: nowykosi cuctemm Google Ta Yandex, couianbHi
Mepexi, MeceHmXepu Ta iHpopmaLinHO-NOLLYKOBI CUCTEMW.

Y npoueci BMKOpPUCTaHHA nowykoBux cucteM Google
(http://google.com) Ta Yandex (https://www.yandex.com) noTpibHO
nam’saTatm, WO pe3ynbTaTu MNOLWYKY BOHW BUOAKTb 3a pPi3HUM
npuHumMnoM. Tak, Yandex Bupae CTOpiHKM Ta cawntu, a Google —
3aranbHy KinbkicTb nocunaHb. OCTaHHIA cepBic 3aranom MiCTUTb
Oinbwe iHdopmauii, ogHak nepwun kpawle o6pobnse 3anuTu
POCIACBbKOID Ta YKpalHCbKOK MOBaMU. TakoX MPaBOOXOPOHLSM
OOLINbHO BMKOPUCTOBYBATM iHLUI MOLUYKOBI cucTeMu (Hanpuvknag,
Rambler, Yahoo, Avanport), xo4a BOHW He HacCTiNbKX iHHPOPMaTUBHI.

3a [gonomorot MoLwyKy B CUCTEMi Yandex MOXHa oTpumaTu
iHcbopmaLito Npo ocoby 3 pi3HKUX couianbHUX Mepex. [ns uboro Haa
MoLyKoBUM psigkoM Tpeba Bigkputn Bknagky «lle» Ta obpatwm
«lMowyk nogen».

MowykoBa 6a3a Google npornoHye creuianbHUA MOLYKOBUIA
O6paysep Google Social Search, skui napanenbHo Hagae
iHdbopmauito 3 Facebook, Twitter, Google+, Instagram Ta Linkedin.

CouianbHi Mepexi— Ue iHTepakTUBHIi GaraTokopucTyBaLbKi
CalTU, KOHTEHT SKMX HAMOBHIOKTL X BiABiAyBadi, BKadyoum O0yab-sKy
iHpopmauilo nNpo OKpemy MOAMHY, 3a SKOK akayHT (CTOpIHKY)
KOpuCTyBaya 3MOXYTb 3HaWTM iHWI Yy4yacHukn mepex [4]. Otxe,
couianbHi Mepexi — ue mkepeno iHdopmauii, ToMy 1i NOWYyK y LKX
Mepexax € BaXITMBUM eTanom 3060py HeoOXxigHMX BigoMocTen. Tak,
MOXHa 3acTocyBaTM OCOBNMBOCTI  BiAHOBMEHHA AOOCTYyny A0
o0nikoBMX 3anuciB Ha oOkpemux BeO-caWTax pAnsi OTPMMaHHS
JoaaTtkoBoi iHopMauii. Hanpuknag, skwio Bigomo HoMmep TenedoHy
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kopuctyBaya couianbHol Mepexi («BKonTakTi», Facebook), T0
noTpibHO BBECTM [0 BIANOBIAHOrO nons OPMU  BiAHOBIIEHHS
goctyny no obnikoBoro 3anucy HasiBHUA TenedgoHHMW Homep 1
oTpuMaTu iHopMaUilo LWOAO €ENeKTPOHHOI nowTu ocobu Ta
306paxeHHs 3 FONOBHOI CTOPIHKM 06MiKOBOro 3anucy.

OKpiM LbOro, MOXHa BWKOPUCTATM MOXITMBOCTI CoLianbHUX
mMepex (Hanpuknag, Facebook, Instagram) nig yac nolwyky nopen,
CKOPUCTaBLUMCb  O0AATKOM, SKUMW MNOTPIOHO BCTAHOBWUTM  Ha
MoGinbHOMY npucTpoi. Tak, 3a 4ONOMOrow AoAaTka, BCTAHOBIIEHOMO
B Mpoueci NowyKy ApysiB, CMCTEMA NPOMOHYE CTOPIHKW NtoAen, sKi
3apeecTpoBaHi B colianbHin Mepexi Ta HasBHI B TeNeOHHIN KHUXL
3a3HayeHoro TenedoHy.

Takox MoxHa 3actocoByBaTu Facebook 3 meTow igeHTUdikauii
KOpuCTyBauiB 4epe3 HoMepu MODBINbHMX TenedoHis. [na uboro
MPOCTO NOTPIGHO BBECTM HOMEP Y MOLLYKOBE Mofe.

MOHITOPVHTI y peXumi peanbHOro 4acy OHOBMEHb Y coLianbHUX
Mefia gae 3MOory MpaBOOXOPOHHMM OpraHam oTpumaTu MOTPiIOHY
iHdbopmaLilo Npo BYMHEHi abo 3annaHoBaHi 3Mo4YuHKU. BonoaiHHA
uieto iHpopmauiero Hagae MOXNUBICTb BCTAHOBUTU 3MOYMHUIB i
NPUMNUHUTK TX NPOTUNPAaBHY JiANbHICTb [5, ¢. 128].

3 MeTow nNpULIBMALIEHHS MNOLWYKY iHdopMalii B cucTeMmi
[HTEpHEeT MOXHa CKOPUCTATUCh TaKMMK NpaBUnamMu.

1. BukrntodeHHs1 3 nowyky. LLo6 BUKMIOYUTU 3 NOLLUYKOBOI BUAaMi
Oyab-gke cnoBo, dpasy, CUMBOS, AOCTaTHLO Nepes HUM MOCTaBUTU
3HaK «-» (MiHyc), i cuctema He Oyge MOro nponoHyBaTu cepepn
pes3ynbTaTiB NOLUYKY.

2. [Mowyk 3a cuHoHiMamu. [Ona nowyky cnis, nogibHux Ao
obpaHoro, NOTPiIGHO BUKOPUCTOBYBATU CUMBOIT «~».

3. HesusHayeHut nowyk. Onepatop «*» Byae KOPUCHUM, SIKLLO
KOpUCTYBay OCTaATOYHO HEe BU3HAYMBCA 3 KOHKPETHUM KIHOUYOBUM
CMOBOM AnNS MOLUYKY.

4. lNowyk Ha 8ubip i3 sapiaHmig. 3aCTOCYBaHHsI onepatopa «|»
Hagae MOXNUBICTb 3aiicHMTM B (Google mowyk 3a pfekinbkoma
CMony4YeHHAMN BUpa3iB, 3aMiHIOUUN AeKinbKa CNiB Yy Pi3HMX MiCLSIX.

5. ToyHul 36i2, ona MNOLWYKY SKOro AOCTaTHbO B3ATU KIHOYOBI
CnoBa B Narku.

3a ponomoroto Mecenmkepie (Viber, Telegram, WhatsApp,
Hangouts) Takox MoxHa AisHaTuch iHbopmaLito npo ocoby, ogHak
noTpibHO 3HaTM HoMep TenedoHy, OCKiINbKN came BiH 36epiraeTbcs
Ha cepBepax UMX MeceHOxXepiB nicna peectpauii. Ana 34incHeHHA
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Takoro MOLIYKY MNOTPIBHO BIiOKPUTU MeceHOxkep i gogatm BigoMUN
Homep TenedoHy. [loTiMm HeobxigHO 3a4ekaTn  OHOBIIEHHS
iHdbopmauii, nicna 4yoro B nepeniky KOHTAKTIB MOXHa BUSBUTU
poslyKyBaHy ocofy. [lepeBaXHO TakuiW BMA MOLWIYKY OA€ 3MOry
OoTpUMaTK TakoxX (poTo aboHeHTa.

Mg yac nowyky iHdopmaudii npo ocoly  AouinbHO
BMKOPUCTOBYBATM OHNamH-nopTanu. Tak, cepsic «Bca YkpaiHa —
xuteni» (http://nomerorg.com/allukraina) micTute iHdopMaLito npo
OaTy HapOaXXEeHHs Ta Micue NPOXMUBAHHA, HOMepU TernedoHiB ocib.

BigkpuTum peectp HauioHanbHMX MyOMnivYHUX AisdviB  YKpaiHu
(https://[pep.org.ua) TakoX MOXHa BUKOPUCTATM AN OTPUMaHHS
iHdbopmaUii Npo i3nyHy i Npo LPUANYHY 0COO0Y.

Cant nowyky pobotn (https://www.work.ua) uikaBun gns
NpPaBOOXOPOHLIIB TUM, LLO B pe3iome, sIKe Ha cepBici po3millye ocoba,
YacTo nogaHo iHdopMmaLito NpPo AaTty HapOMXKEHHS, KOHTaKTHI HoMepu
TenedoHy, Micus poboTun i HaBYAHHS, MiCLLe MPOXMBAHHSA 0COOM.

AKwo BigOMO HoMep TenedoHy, TO MoXe OyTu KOPUCHUM
oHnaunH-cepBic  «Truecaller: [Mowyk TenedoHHUX  HOMepIB»
(https://www.truecaller.com). 3aBaoskn nomy MOXHa fi3HaTUCb, KOMY
came Hanexutb Len Homep. [Ana uboro HeobxigHO BCTaAHOBMUTU
aonatok Ha TenedoH, WO Moxe 3abe3neunTun igeHTMdikauio
He3HaroMuKX 40 LbOro 4acy HomepiB TenegoHis.

Ao HeobxigHO oTpumaTtu AaHi nNpo pisuyHy abo HpUanYHY
ocoby, TO nNPaBOOXOPOHL MOXYTb CKOPUCTATUCb iHOPMALLNHO-
nowykoBoto  cuctemoto  YouControl  (https://youcontrol.com.ua).
BkasaHuin cepsic Oae 3mory 3AiMcHIOBATM MOWYK 3a TakvMu
napameTpamMu:

—koa €PIOY;

— IMNMH disnyHoi ocobu-nignpuemMus;

— Ha3Ba opuagnyHoi ocobun.

PesynbTtatm nowyky TpaHCOPMYKTbCA B  OOCbE, [Ae
BigobpaxeHo iHdopmauito npo komnaHii Ta OOl 3 €pauHoro
OEepXXaBHOTO pPEECcTpy pUANYHUX OCi0 Ha  isudHMX  Ocib-
nignpueMLiB, a Takox BiJOMOCTI 3 MOAATKOBOI CNyx0u, cepes aKkux:

— cTaTyc puanyHoi ocobu;

—koa €PIOY;

— faTa peecTpauir;

— KOHTaKTHa iHpopmalis;

— YNOBHOBaXXeHi 0cobU (3aCHOBHUK, KEPIBHUK, ONPEKTOP);

— BUA AiANbHOCTI (i3 3a3Ha4eHMM OCHOBHUM BUAOM AiANbHOCTI);
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— nepernik 3aCHOBHWKIB;

— pO3Mip, PO3NOAiST CTaTyTHOro Kanitany Ta gata 3akiHY4eHHS
noro opMyBaHHS;

— faHi npo inii komnawi;

— cTaTyC BiAOMOCTEW NPO PULANYHY 0COBY;

— MicLe3HaxoopKeHHS peecTpauifHol cnpasu;

— cboHaun, ae ocoba nepebysae Ha ob6niKy;

— peecTpauiiH1in HoMep NnaTHUKa EANHONO BHECKY;

— Knac npodeciiHoro pusnky BUpobHULTBA;

— iHdopmauis 3 peectpy nnatHukis MNAB;

— aHynsuia peectpauii nnatHukis MAB;

— tbakT nepebyBaHHA Ha 0bnNiKy y dickanbHUX OpraHax;

— rnogaTtkoBui 6opr;

— peecTp nNnaTHWKIB €ANHOro nogaTky [6, c. 123—126].

He MeHW BaxnuBow B Ui CUCTEMi € iHhopMaLis npo CyaoBi
npouecu, B sIkUX Bpana yvyacTb KOMNaHisi, Ta ix piweHHsa. Ha xanb,
poswmpeHa iHopmauia JocTynHa nvwe B pasi  nnaTHoro
KOPUCTYBaHHA CepBiCOM, OfHaK MOXHa CKOpUCTaTUCb TECTOBUM
BapiaHTOM, kv gie npotarom gobwu. Hapani MmoxHa 6e3KOLTOBHO
KOPWUCTYBAaTUChb CEPBICOM, MPOTE Y BiAOMOCTSIX, LLIO HafaloTbCs, He byae
iHdbopMmalil, sika nignagae nig nepenik nepcoHasnbHUX SaHWX.

BukopuctaHHa moayniB aHanitmku «Prozorro», « AHTUKOPYNLINHWA
MOHITOP» Haga€ MPaBOOXOPOHUAM MOXIMBICTb CMPOCTUTK BUSIBIIEHHS
KOPYNUIMHUX PU3UKIB Y NpOLIECi BU3HAYEHHS NepeMOXLLB TOpriB Mif Yac
NpOoBeAEHHS MOHITOPUHTY AePXXaBHUX 3aKyniBerb.

Tak, «Prozorro» € iHCTPYMEHTOM, 3aBASKM SIKOMY MOXHa
KOHTPOSOBATM CUCTEMY [OEPKaBHUX 3aKyniBenb Ta BMAnvMBaTM Ha i
BAOCKOHaneHHs. Moayni aHanitukm bi.prozorro.org Ta bipro.prozorro.org
MalTb  LUMPOKMM  (PpyHKUiOHaN Ta JdawTb 3MOry 34ilcHioBaTu
nornMbneHnn aHania i MOHITOPUHr MNyBniYHMX 3akynisenb. 3okpema,
y MoAynsix BigobpaxxeHo iHhopMaLiito NPO KOXEH OrofioLEHUA TEHAEP,
KOXHOro 3amMOBHMKa W yvacHuka (ix kogu €[OPIOY Ta KoHTakTHa
iHpopmalist), ckaprn, CyMU KOHTPakTiB, Oyab-sKWA  OOKYMEHT,
3aBaHTaXXEHMWIN KOPUCTYBaAYEM Y CUCTEMY, TOLLIO.

AHTUKOPYNUIAHUIA  CKOpUHT  «['pomagcbka  aHTUKOPYNUiiHa
ekcnepTmsa pes3ynbTaTiB AepXaBHWX TeHaepiB B YkpaiHi» — ue
nporpaMHUin  MPOAYKT, SKMW nNpU3HadeHo AN  adHanisyBaHHS,
cuctemartmsalii - 3aranbHOAOCTYNHOI  iHdopMmaLil 3 BigKpUTKX
JepXXaBHMUX PeeCTpiB Ta BUSBMEHHA O3HaK MMOBIPHOrO BYUHEHHS
npaBonopyLleHb Y TMpoueci BU3HAYEHHA nNepemoxus nig vac
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30IMCHEHHS JepXxaBHUX 3akyniBenb. PesdynbTaTn aHanisy, oTpuMaHi
3a [JONOMOro Takol aHTUKOPYMUIMHOI CUCTEMM  OLiHIOBaHHS,
ONPUIIOAHIOITL Ha canTi www.acm-ua.org [7].

3a [JonMoMOrol  aHTMKOPYMUIMHOIO  CKOPWHIY  BigOyBaeTbCsl
aBTOMATUYHUI  PO3paxyHOK KOPYMUiMHUX pPU3WKIB  BIANOBIAHO A0
25 dhopmanizoBaHnx KpUTepiiB, SKi 4al0Tb 3MOry AiNTV BUCHOBKY LLIOAO
HasIBHOCTI KOPYNUNHOI CKMagoBoi Mig 4Yac NpPOBEAEHHs1 AepKaBHUX
TeHaepiB. OgHaK BkasaHUA MoAyrnb He 3AIMCHIOE aHani3 noB’A3aHOCTI
oci® 3 TeHOepHUMU 3aKyniBMnsiMK, OCKIMbKWA Lie HEMOXIUBO, 3rigHO 3
NOMNOXEHHAMM 3aKOHO4ABCTBA NPO NepPCcoHasnbHi AaHi.

Akwo nopiBHIOBaT BULLIEBKa3aHi MoAgyni, TO MOTPIOGHO 3BEpHYTU
yBary Ha Te, WO cuctema «ProZorro» KoHTponoe npouenypy
NPOBEeAEHHS AepXaBHUX TeHOEPHMX 3aKkyniBernb, a «AHTUKOPYMLUIMHUA
MOHITOP» 34iNCHIOE aHarni3 NepeMOoXLiB TakuX TeHAepIB.

Ha cborogHi icHye u4ummano iHdopMauinHMx nopTanis i3
BigoMoCTAMM, €Ki MOxHa ©Opatm [0 yBarn, nepesipslun  iX
NpaBavBICTb 3a HasgBHUMKM 6asamu [aHMX MPaBOOXOPOHHUX abo
iHWnx yctaHoB («AHTUkOp» — http://antikor.com.ua, «LieH3op.HeTt» —
http://ua.censor.net.ua/, «Jocbe» — http://dosye.info, «lMoniTpaga» —
http://politrada.com, «I'pomekc. Blopo rpomagcCbkux ekcnepTus» —
http://gromex.com.ua, «Z - 60 BepxoBHa» — https://zrada.com.ua,
Skelet-info — http://skelet-info.org, «"'eHwTab» — http://genshtab.info,
«OP[O» - https://ord-ua.com, «KoppecnoHaeHT.net» -
http://korrespondent.net, «Ipowi» — http:/1plusi.ua, «Cxemun» —
http://www.radiosvoboda.org).

BuuleHaBeoeHun nepenik He € BUMYEPrHUMM, aaxe LWOAHSA
CTBOPIOIOTL  HOBi  iHpOpMAUiiHi  mopTanu, Ski - CriBpobiTHMK
aHaniTMYHOro Niapo34iny MoXe BUKOPUCTOBYBATU y Npoueci CBOET
aisnbHocTi. Bapto nam’aATatv, WO iHgopmauilo, po3MilleHy Ha
noaibHux cepsicax, HeobxiaHO 0BOB’A3KOBO 4OAATKOBO NEPEBIPATH.

3acToCyBaHHS Cy4yaCHMX TEXHOSOriA 34aTHe MiHiMi3yBaTu
3aTpaTM 4Yacy onepaTMBHOrO MnepcoHany onepaTuBHO-PO3LLYKOBUX
niaposginie Ha BUPIWEHHA MNOCTaBfeHWX 3aBdaHb Ta 3HA4YHO
NiABULLINTM SKICTb TX iHGPOpMaLiMHO-NOLIYKOBOI AiANbHOCTI.

Takum 4YMHOM, BapTO 3a3Ha4MTW, IO CYTTEBOMY MOKPALLEHHIO
NPaKkTUYHUX pe3ynbTaTiB OO0 PO3WYKY OCih, ki yXunsawTbca Bif
cnigcTea Ta cydy 3a 3M0YUMHK Yy chepi EKOHOMIKK, Crpusie npaBusibHe
OLUiHIOBAHHA  pU3WKIB i  CBOEYacHe  BXUTTS  ofepaTuBHO-
NPOoiNakTUYHNX 3axXOAiB Y MeXax PerioHiB Ta AepaBW; NPUMAHATTA
WBNAKMX eeKTUBHUX npoLecyanbHUX W yNpaBniHCbKNX pilleHb,

57



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

HanpauloBaHHA [OiEBOI  METOAMKM  aHaniTUKM  3HaYHWX MacuBiB
iHopMauii;  onTMmisauis  npouecy  3bupaHHsA,  30epiraHHs,
HaKoOMMYEHHs1 Ta BMKOpPUCTaHHSA iHdopmadii. Y npoueci 36opy
iHopMaLii npo ocoby, HeobXxigHO 3BepTaTM yBary He nuwe Ha
poaowdiB, a "W Ha Hanbnmkye OTOYEHHA. Baxnuemm TakoX €
OTPUMaHHSA TakuUX BiAOMOCTEN, K Tpaauuii, 3BM4ai, Cnocid XWTTH,
[03BiNnns ocobum ToLwo.
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Internet Network Resources in Finding People Eluding
Investigation and Prosecution for Economic Crimes

In this article author revealed the question about features of
collecting information from open sources in activity of operational
units of National Police of Ukraine against the crimes in economic
sphere and also gave an ideas about improvement of this features.

The most effective is using search systems are Google
(http://google.com) and Yandex (https://www.yandex.com) that gives
a results of search id different way. Yandex give pages and sites
withal Google — general amount of links. Explained advisability of
using another search systems like Rambler, Yahoo, Avanport but of
course they are not so informative as Google and Yandex. Much
effective is using Yandex because of it is possible to simultaneously
find a pages of of person in a social networks.
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Using of this search system contributes to improving of practical
results in tasks about detection and documenting crimes that, which
will be expressed in increasing the ratio of the number of detected
and documented crimes to committed crimes; reducing the level of
economic crimes; correcting risk assessment and timely
implementation of operational and preventive measures within the
regions and the state; the adoption of fast, effective, procedural and
managerial decisions, the development of effective methodology for
analyzing large amounts of information; optimization of the process
of collection, storage, accumulation and use of information.

Using modern technologies can minimize wasting of time by
officers of operational units in case of implementation of tasks and
highly increase quality of their informational-searching activity.

Keywords: information, databases, accounting, system,
operational units, economic crimes, searching.
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The Importance of Molecular Genetic Examination
in Crime Investigation

The essence and the contents of molecular genetic examination
are revealed, its definition is provided, the importance of this
examination is stressed, and the examples of molecular genetic
examination in foreign countries and in Ukraine are presented.
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In solving of particularly serious types of crimes in the world practice,
an important role has always been devoted to working with the
traces of biological origin. Over the past decade, the expertise of these
traces has been further developed, primarily due to the application of
genetic and molecular biological methods of research that can identify
traces of a particular person, as well as to establish the heredity of
certain genetic features of a person. The identification method based
on DNA analysis — a method of DNA analysis has received significant
development in forensic medical research.

The uniqueness of this method is the ability to investigate even
small amounts of biological material, which is especially important in
cases where ultra traces (single hair, blood splatter or semen)
remain at the crime scene.

The material basis of the individuality of any biological object is
its genetic material. It is present in virtually any cell in the body.
All properties (attributes) of the organism are genetically determined.

Theoretically, the molecular genetic identification method is the
most universal, since it can, in principle; identify any objects of
biological origin if they retain DNA molecules.

Using highly effective technical means, you can get a result with
the probability of less than a few billion cases. That is to find a single
person from all who live on the Earth. Versatility and high
individualization of results make this method the most promising

© lanpgeupka l. I"., 2017
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among all other methods of human identification in the cases of
direct study of the objects of biological origin.

The ability to study the DNA molecule is based on the individuality
of the structure of some of its sites. The structures of these sites are not
only individual in each person, but also repeated in all organs and
tissues of one person, which allows identifying all kinds of biological
objects: blood, semen, muscle tissue, bones and hair.

Due to the achievements of genetics, immunology,
biochemistry, this section of forensic medicine is developing
successfully. In this regard, the modern level of forensic
examination of the material evidence of biological origin is
constantly changing. In view of this, a number of traditional sections
of the examination of the material evidence need new, modern
coverage, interpretation and popularization.

In recent years, the method which allows studying very small
amounts of destroyed DNA molecules has been developed and actively
implemented in expert practice. With the introduction of the practice of
such a madification of molecular genetic examination, one of the most
significant obstacles to the practical forensic medicine use of the
method, which was the limited material necessary for conducting a
successful study, in terms of volume and quality, were eliminated.

Undoubtedly, the use of molecular genetic examination can
solve many problems arising in solution and investigation of crimes.

However, one of the tasks in solution and investigation of crimes in
the absence of an offender (in case of serial rape) is the possibility to
return to the «old» biological traces, that is, recovered long before the
suspect was identified, and identify the offender for them. Therefore, it is
very important that the data obtained in the genetic study, was stored in
the database for their possible further comparison.

In 1985-1987 the English scientist A. Jeffries and his co-authors
managed to identify mini-satellite DNA, which is located at once in
several chromosomal loci. The overall structure of the mini-satellite
DNA was individual for each person; therefore, it was proposed to
use the identified sites for the identification of a person in forensic
medicine [1, p. 6].

Molecular genetic examination is an individual identification
(a unique genetic passport), the establishment of blood relationship
at the level of the study of the structure of deoxyribonucleic acid
(DNA). This type of examination allows not only categorically exclude
paternity, but also the positive establishment of both parents and
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blood relationship in general (identification of a person), as well as
the diagnosis of hereditary diseases in the fetus in the early stages
of pregnancy [2, p. 198].

One of the other important incidents resolved by DNA analysis is
the identification of disaster victims. Natural disasters, big
explosions, fire, transport accidents, terror events, mass graves from
genocides are defined as disaster in international literature. In events
like these, the place and time of which cannot be foreseen, many
people die at the same time and their bodies generally change
beyond recognition. Identification of the dead as soon as possible
and in an accurate manner is vital from the human, religious, social
and legal points of view. This is why identification is carried out by
special teams comprising scientists from different disciplines and
security forces. They try to identify the dead from their fingerprints,
teeth records kept by dentists, personal jewellery and effects,
surgical scars and birth marks on the body. If these do not yield any
results, or if they are not conclusive, DNA analysis is conducted for
definite results [3, p. 106—108].

Molecular genetic analysis makes it possible:

—to establish the fact of a blood relationship between
individuals;

—to make concrete conclusions regarding the affiliation of the
traces of the individual of a particular sex;

—to investigate traces that contain a small amount of the
biological material, traces of blood that have undergone a rotten
change and are inaccessible to other types of research;

— to differentiate mixed traces;

— to identify unidentified persons (including parts of the corpse)
in the presence of supposed relatives;

—to establish the circumstances of the accident with a large
number of victims;

—in the absence of persons suspected of committing serious
crimes, to receive and store genetic maps of the traces on the material
evidence with subsequent identification in the database [4, p. 35].

To date, in many Western countries, the accumulated
experience of molecular genetic identification of living persons and
corpses is being used more and more frequently.

Thus, in New Jersey, the Department of DNA analysis has an
average of 2500 examinations per year, of which 120 — with the
study of mitochondrial DNA. Nearly 30 000 DNA-profiles of samples

63



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

of convicts for different categories of crimes are handled annually
and sent to the FBI's CODIS program. For the needs of the
department, there are 12 genetic analyzers and 3 automated
biorobots that significantly shorten the time and minimize
manipulations that are carried out by the expert manually [5, p. 23].

In the FBI Central Virginia Laboratory, the first examinations with
the use of mtDNA were performed in 1992. In 1995, the validation
phase of the relevant procedures was followed, and in 1996, such a
first criminal case was judged. To date, examinations of about 1000
criminal cases are conducted annually in the mtDNA Research
Department. Expertise is carried out in two directions:
1 — investigation of the biomaterials for criminal cases;
2 — replenishment of the national database of DNA samples of
relatives of missing persons and unidentified corpses.

In Scotland, with a population of 5 million, an array of DNA
databases is 170 000 DNA profiles of individuals and 70 000 traces
recovered from the places of unsolved crimes. Every week, one
employee enters 180-200 DNA profiles in the database.

The database also records the corpses’ DNA profiles, who are
not identified, as well as the police officers, who are directly involved
with the identification and the recovery of material evidence (with the
aim of their further exclusion in the case of improper handling of
recovered objects or accidental contact with biological isolation of
police officers with real evidence).

DNA profiles of unidentified persons for further verification are
sent to the national database, where the duration of the inspection is
2-3 days.

Every month, 250-300 matches of DNA profiles are obtained
from the database, about 10 % of which contribute to the disclosure
of crimes [6, p. 23].

In France, the bank of DNA profiles is formed from DNA profiles
of persons who committed crimes (convicted), which consists of
30 000 DNA profiles.

The legal basis for the functioning of the bank is the relevant law
passed in 1998. By law, March 18, 2003, amendments were made to
expand the scope of the use of DNA, the selection of DNA profiles
for persons suspected of committing crimes is provided for, as well
as the creation of a database of DNA isolated from the objects of
biological origin recovered at the crime scene.
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The extraction of DNA profiles is carried out by five scientific and
technical police laboratories, a gendarmerie laboratory, a number of
private laboratories (the main laboratories: the Laboratory of the
Center for Scientific and Technical Police in Lyon and the laboratory
of the gendarmerie), which send DNA codes of isolated DNA profiles
to the National Bank (specimens DNA are stored in gendarmerie
units in special storage facilities).

For the extraction of DNA profiles, saliva is selected separately
from the left and right cheeks and is applied by wetting method to
special paper attached to a unique card (it has its own number),
which is imprinted with the index finger of the left and right hands
respectively, as well as specify place, date. Selection of saliva is
carried out at the crime scene or at the police station by a specialist
or police officer.

At the request of a police officer investigating a crime, an expert
judgment is appointed by the court, which instructs it to conduct with
a laboratory of the corresponding profile at its discretion. According
to the results of the examination, the information about the selected
profile is sent to the bank of DNA, and the result of the examination
is sent to the police officer.

DNA-based tests can also be conducted at the local level
(in specialized laboratories), but only the results of the National DNA
Data Bank’s check are officially recognized.

The conclusion of the DNA examination is based on the results
of laboratory studies and inspections of the data bank (in essence,
the expert evaluates the result of the DNA data bank audit).

The verification of received DNA profiles in the data bank lasts
from 24 to 72 hours. The results of the audit are reported only in
writing (it is permissible to transmit the relevant information by fax).
The comparison of each DNA profile is carried out in all array of data
bank [7, p. 162—-163].

According to British forensic experts, with the help of the DNA
database created by them, which currently contains information
about approximately 500 000 genotypes, every fourth criminal
offense is now disclosed, according to which the genetic material is
recovered from the crime scene. As a result of using the DNA
database (in fact, genetic criminal record) in Great Britain it has
allowed to significantly increase the percentage of solving, as well as
reveal cases that were considered long unpromising [8, p. 38].
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Turkey makes use of every technological development in the
resolution of criminal cases. A result of this approach is the
incorporation of molecular genetic examinations in the Criminal
Procedure Code adopted in 2005. The new law emphasizes
methods to fight crime which include collection of evidence of
scientific value in compliance with international law and human
rights. Forensic DNA analysis in Turkey is carried out by the
Forensic Laboratory of the General Directorate of Security affiliated
to the Ministry of Interior, the Forensic Laboratory of the General
Command of the Gendarmerie, the Forensic Medicine Institution
affiliated to the Ministry of Justice and in some universities run by a
sovereign body called the Higher Board of Education. The quality of
work of DNA experts working in these organizations depends on the
retrieval of the proper samples in sufficient quantity and their
transportation to the laboratory under the appropriate conditions.
Thus, security forces and the physician taking the biological sample
need to have sufficient information and experience as do DNA
experts [9].

The 124" Central Laboratory of Medical Forensic Identification
(CLMFI) of the Ministry of Defense of Russia provided an opportunity
to establish the identity of corpses that remained unidentified for a
long time. The Federal Target Program of Russia for strengthening
the Combating Crime for 1994—1995, approved by the Decree of the
President of the Russian Federation dated May 24, 1994, No. 1016,
and then for 1996-1997, was supposed to create a «genetic-
dactyloscopic record» in Russia. At that time, 15 expert laboratories
of DNA analysis were created in the Expert-Forensic Units of the
Internal Affairs bodies of the Russian Federation (Altai, Krasnodar
and Khabarovsk districts, Samara, Tomsk, Belhorod, Novhorod and
other regions) [8, p. 38].

In Ukraine, since 1994, the expertise is carried out using the
method of DNA analysis. The only data bank is in the department of
biomedical expertise of the State Scientific Research Forensic
Center (SSRFC), which has about 300 samples, recovered from the
scene of undetected crimes [10, p. 93-96].

Thus, with the help of biomedical examinations on the
establishment of DNA profiles of the objects of biological origin,
conducted by the SSRFC of the Ministry of Internal Affairs of Ukraine
and the regional Bureau of Forensic Medical Examinations (BFME),
a significant number of serious crimes were solved: for example,
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rape of a minor in the city of Cherkasy, the murder of rape in
Simferopol and other serious crimes committed in Chernivtsi,
Zhytomyr, Donetsk, Zaporizhia, Rivne and other oblasts.

A typical example is the solving of a serious crime committed in
the city of Vinnytsia. On the morning of January 9, 2001 on the
territory of kindergarten was found corpse of N., with signs of rape
and strangulation.

The investigator of prosecutor’s office, who was charged with
investigating this case, had already been in the process of
introducing a criminal case on fact of an assault of an unknown
person on the citizen V., and rape in the same district of the city.

The evidence collected on the case allowed the investigators to
set out leads of the fact that both crimes were committed by the
same person.

On the basis of the findings of forensic medical examination was
established that the person who committed the crimes had a blood
group O.

Upon receipt of the relevant data, 618 male subjects with a
specified blood group were identified. A thorough analysis of this
category of citizens, taking into account the information on the
identity of the alleged offender allowed narrowing the range of the
specified persons to 18 people. In relation to these individuals, it was
decided to select them for biological examination of blood samples,
saliva and hair.

Prepared biological objects, together with the investigator's
order were sent to the SSRFC of the Ministry of Internal Affairs of
Ukraine for biomedical examination in order to establish the DNA
profiles of the traces and their subsequent identification.

According to the findings of forensic medical examination, the
presence of sperm traces revealed on the clothing of the victims N. and
V., belonged to the suspected S., when the probability of accidental
coincidence of genetic features is at least 1 per 10 billion people.

Taking into account the findings of forensic medical examination
and other evidence in the case, the citizen S., born in 1967, was
previously sentenced three times, including for rape, was arrested.
During interrogation, he confessed to committing these crimes.

The findings of the biomedical examination on the establishment
of DNA profiles in this case played a decisive role in exposing the
particularly dangerous offender.
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When solving and investigating crimes against life and health of
individuals, molecular genetic examination undoubtedly affects the
results of the work of law enforcement agencies. Some results of
genetic research allow obtaining rather individual diagnostic
characteristics of the person who committed the crime and to
conduct an individual identification of a crime, etc.

Today, the offender is in keeping up with the times, uses all the
advances in scientific progress, and it is often impossible to prove his
guilt without genetic fingerprinting. The man at the crime scene
leaves the traces and today attention is paid to leave as few traces
as possible. But there are traces that persons can not but leave
ranging from their secrets to smelly traces. Therefore, this concept is
very in demand.
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landeubka I. I — kaHOuOam (OPUOUYHUX HayK, OoueHm,
3asidysay kagheOpu I[HOo3eMHuUx Mmoe HauyioHanbHOI akademii
8HympiluHix cripas, M. Kuie

3Ha4YyeHHs1 MONEKYNAPHO-TeHEeTUYHOI eKCNepTU3un
nig yac poscnigyBaHHSA 3NO4YUHIB

Po3KpUTO  CYTHICTb i  3MICT  MOJEKYNSPHO-TrEHEeTUYHOT
ekcnepTnsn. AprymMeHTOBaHO Ti 3Ha4yLLiCTb Nig Yac po3nigyBaHHS
3rMo4YvHiB. HaBegeHo npuknagnm MpOBEOEHHS  MONEKyNspHO-
reHeTUYHOI ekcrnepTnsn B YKpaiHi Ta CBiTi.

KnrouoBi cnoBa: mMonekynspHo-reHeTU4yHa ekcrnepTusa, MeTon
ineHTnikauii, aHaniz JHK, o6’ekTn 6ionoriyHOro NoXooKeHHs.
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JoueHT, npodecop kadeapu KpUMIHanICTUKM Ta
cygoBol  mMeavumHu  HadioHanbHO!  akagemil
BHYTPILLUHIX cnpaB., M. KuiB

OCOBA 3JIOYUNHUA AK EJIEMEHT
KPUMIHANICTUYHOI XAPAKTEPUCTUKK
HACUNbHULIbKUX 3NTOYMHIB MPOTU CTATEBOI
HEAOOTOPKAHHOCTI HENOBHOMNITHIX

Ha ocHosi HasisHux y cneuyianbHil nimepamypi ma cyd080-
cnidvilt npakmuui gidomocmed npo nopmpem ocobu 3/104UHYS, KUl
8YUHSIE HacunbHUUbKI 3I04UHU Ipomu cmameegoi HedomopKaHHOCMI
HEroBHOIMHIX, CqhopMyibO8aHO Li020 KITKY08i puUcU: YO/08iK 8iKOM
8id 18 0o 30 pokie, HeodpyxeHul, 6e3pobimHil, mae cepedHo abo
He3aKiH4eHy cepelH  ocg8imy, y4UHU8 3/I0YUH Yy  CcmaHi
arnkoeaonbHO20 Cr'AHIHHSA, paHiwe He cyoumul, € 3Halomum abo
611u3bKUM podudem nomepninoi GUMUHU.

KnrouoBi cnoBa: HacunbCTBO, 3rBanTyBaHHs, ocoba 3noUnHLA,
KpMMiHanicTuyHa xapaktepucTmka, QUTUHa, HENOBHOMITHIN.

PO3pO6J‘IeHHH KPMMIHanNiCTUYHOI XapakTepPUCTUKM 0COOM 3MOUNHLSA
€ aKTyanbHMM  HayKOBUMM  3aBAaHHSM, WO  3YMOBIEHO
HaranbHUMK noTpebamu crnigyoi npakTuku. Llen Hanpsam OianbHOCTI
CTOCYETbCA  BCbOrO  MNPOLECY pPO3CridyBaHHSA  KPUMiHAnbHOro
NpaBoMNOpYLLUEHHS Ta nepefbayae BCTAHOBIEHHS AaHMWX, AKi crigyunin
MOXe BMKOpUCTaTW ANs: edeKkTUBHOI opraHisauii poscnigyBaHHA
3M04YMHIB; BUCYHEHHS CRigYmMx BepCin i NnaHyBaHHA poO3CrigyBaHHS;
0bpaHHA HanbBinbL ONTUMAanNbHUX TaKTUYHUX MPUNOMIB NPOBEAEHHS
OKpeMux cnigymx (poswyKkoBMX) QAid 3 METO BCTaHOBMEHHS
00’ekTMBHOI icTnHM [1, c. 56-57].

Ocoba 3noumHuA — uUe 0cCcobUCTICTb, fKa BUMHHO BYMHMUMA
cycninbHO HebGesneyHe Ta 3abOpPOHEHE 3aKOHOM  AjisHHA  Mifg
norposoto KpUMiHanNbHOI  BiANOBIQANbHOCTI. i mopanbHo-

MCUXOJOTiYHI  SIKOCTI nepebyBaloTb Yy AianeKTUYHIA  €OHOCTI i3
couianbHMmn  BnactmeocTamu.  CneumdpivHi  pucu, wo i
XapaKkTepusyloTb, nepeayciMm BUABNAITLCA B NOBEiHUI, ika nepenye
BUMHEHHIO 3MOYMHY [2, ccy ocobu 3rounMHUA $K enemeHTa

© Msckoscbkuii B. B., 2017
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KPUMIHaNICTUYHOT XapakTepuCTUKN  3MOYMHIB  MPUCBATUNM  CBOI
HayKoBi npaui Taki cyyacHi HaykoBui: P. C. benkiH, B. 1. baxiH,
B. K. Becenbcbkuit, 1. O. BoarpiH, B.l.[anaraH, B.T.[oH4apeHko,
A. B. lweHko, O. O. EricmaH, H. Il. Knumenko, O. H. KonecHivyeHko,
B. O. KoHoBanosa, B. B. llucenko, B. K. Jlncuuerko, B. O. O6pasuos,
B. I. Wvkanos, J1.[.Ypanoesa, [1.B.LUumban, M. Tl. Abnokos
i 6araTo iHLWKX.

3noynHuUeBi, AK i Oyab-AKiM iHWIN NIOAWHI, NpUTaMaHHi pi3Hi
O3HaKu: couianbHi 3B’A3KM (MONITUYHI, TpyaoBi, NOBYTOBI, CiMENHi
TOWWO); MOpanbHO-NOMITUYHI  SAKOCTI (CBITOrNsiA4, CNPSIMOBAHICTb,
nepekoHaHHs1, iHTepecK); NCUXOSOriYHi BracTMBOCTI M 0COBMMBOCTI
(iHTenekT, BONbOBI SAKOCTi, €MOLiNHIi O0COGNMBOCTI, TEMMNEpPAMEHT);
aemorpacpivHi Ta disnyHi gaHi (ctatb, Bik, CTaH 340poB’s, biorpadis,
XUTTEBUWA OOCBIA, OCBITa, 3acnyru i NpoBMHU nepepn CycninbCTBOM
Towo) [2, c. 54].

KpumiHanicTudyHa xapaktepuctvka ocobu 3NouvHLSs, Ha OYMKY
M. B. CanTeBCbKOro, noknukaHa onucyeBaTu IOAMHY SIK couianbHo-
GionoriyHy cucTemy, BRacTMBOCTI M O3HaKM $KOi BigobpaxeHi B
MaTepianbHOMY CepefoBULli Ta MOXYTb OyTM BUKOPUCTaHi ans
po3cnigyBaHHs 3MnoYnHiB. 3okpema, igetTbcs npo disnyHi, GionorivHi
M couianbHi BNacTMBOCTI NtloanHK [3].

HaTomicte 1O. |. A3apoB CTpykTypy 0C0O6M 0OBBMHYBaAYEHOro
TANYyMa4yuTb 9K CUCTEMY, LLO MICTUTb NIACTPYKTYPU, SKi pO3KpUBAIOT:
CTYNiHb  cycninbHOI HebesneyvyHocTi; iHAUBIAyanbHO  3YMOBIIEHI
0O3HaKy; couianbHO 3YMOBIIEHI SAKOCTI; ©i0NOro-nCMXonorivyHi pucy;
JaHi Npo CTaBnNeHHs 06BWHYBAYEHOro A0 BUMHEHOI HUM 3MOYUHHOI
Oil; noro noBeAiHky nig Yac poscnigyBaHHs [4, c. 15-16].

CyTHICTb KpUMiHanNICTUYHOrO acnekTy BUBYEHHS ocobu cyb’ekta
3nouvHy A.Tl.Tenb BM3HaA4Yae $SK OTPMMaHHA nNpo  Hel
KPMMIHanNiCTUYHO 3HauyLwol iHdopmaLlii, Wo MICTUTb Bi4OMOCTI Npo
npuTaMaHHi M aHaToMiuHi, GioNnoriyHi, MCMXONOriyHi Ta couianbHi
BNacTMBOCTI, HAKi € HeodxigHummu Ona igeHTudikadii  ocobw,
BUPILLEHHA TaKTUYHMX 3aBAaHb i BCTAHOBNEHHA pakTUYHOT KapTUHMN
noAii 3fo4MHy B Nnpoueci noro poscnigysaHHs [5, c. 4].

AHania  HaykoBUX [pkepen i CyAoBO-CAigyol  NpaKTuKK
po3cnigyBaHHA HACUNBHULIBKUX  3FIOYMHIB npoTn  craTteBoi
HeJOTOPKaHHOCTI HEMOBHOSMITHIX A€ 3MOry BMU3HAYUTU OPIEHTOBHUN
NOpPTPET 0COBM 3NOUNHLSA, AKUN BUMHSIE 3MTIOYMHIN 3a3HAYEHOI KaTeropil.

1. PoarnsagyBaHi 3M0O4YMHU 3aBXOW BUMHAKOTb 0COBU YOMOBIYOI
ctati. BumBuatouM 3Mn04YMHUA, SAKMA BOAETbCA [0 3rBanTyBaHHSA
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MarnoniTHIX Ta ChAMpal4vucb Ha pesynbTaTh BAAcHWX AOCHILKEHb,
A. B. IBaHOB Haronouwlye, WO X04a BWMKOHABLIEM TaKOro 3f04YMHYy W
Moxe 6yTm nuwe ocoba 4onosivoi cTaTi, NpoTe cniBy4acHMKamm
MOXYTb BYTU XiHKK [6, C. 22].

2. 3pebinbworo (y 85,7 % BMNagkisB) LEen 3M04MH YYMHSAE ofHa
ocoba.

3. Ha MomeHT yunHeHHs 3nouunHy 36,1 % 3nounHuiB 6ynu Bikom
Big 18 go 30 pokiB, Tpoxu meHwe (34,9 %) — Bikom Big 31 go 40 pokis.
3HayHO MeHwe Takux npotunpaBHuX AigHb (15,6 %) yunHUNU
HEMOBHOMITHI (i3 HWX KOXEH MATMM 3M0YMH  YYMHEHO TPYMoHo
HenoBHOMITHIX abo rpynoto 3a yyacTi HenoBHOMiTHIX). Llogo uworo
cnywHoto € nosuuis .. boykapbOBOI CTOCOBHO TOro, WO came
nigniTok Han4yacTile MOXe BYMHUTU 3rouYuH nig  GesnocepeHiv
BNSIMBOM OZHONITKIB abo AOpOCnMX OCiB, NiAKOPAYNCH TUCKY rpynu [7].

Ha npaktuuyi  iHOAi  TpannslTbCa  BUMNAOKM  BUYMHEHHS
HACUNbHULBKNUX  3MOYMHIB  MPOTM  CTaTeBol  HeOOTOPKaHHOCTI
HEeMnoOBHONITHIX NigniTkamun, SKki He [OCArNM BiKY MPUTArHEHHS A0
KpMiHanbHOI BignoBigansHOCTI. Tak, Ha novaTtky nunHs 2006 poky B
AeHHn vac HenosHoniTHIN OCOBA_1 cninbHo 3 ocoboto, dka He
jocsarna BiKy NPUTArHEHHA [0 KpUMiHANbHOI BiAnoBiAaNbHOCTI,
3ycTpiBwm 6ina oyauHky AIPECA_2 manonitHio OCOBA 2, matoum
ymucen LWoao ii 3reantyBaHHs Ta 3a40BOMEHHS CTaTeBol NpUCTPacTi
HenpuMpoaHMM cnocobom, 6ygy4ym OOCTOBIPHO 06i3HaHMM Mpo Te, WO
OCOBA_2 ¢ manoniTHbOO, ycyneped Boni noTepninoi, cxonus ii 3a
npaBy pyKy Ta, 3acTocyBaBLUM (Di3NHMHE HacuIbCTBO, 3aBiB 1i [0
MPUMILLIEHHSI MOKMHYTOFO KiOCKY, po3TalloBaHoro 6ins 6yauHKy 3a
BUMLLIEBKa3aHOK agpecolo, Ae, CKOpUCTaBLUMCh Ges3nopagHnM CTaHOM
noTepninoi, sKka 3 ornsgy Ha CBiM MaroniTHin BiK He Morna
YCBIQOMITIOBATU [JiHHSA, WO 3 HEK BYMHSANW, 3rBanTyBaB ii, a MOTiM
3a]0BOSBbHMB CBOKO CTaATEBY NPUCTPACTb HENPUPOAHUM crnocobom [8].

BinbLWiCTb HEMOBHOMITHIX 3NOYUHLIB, SKi BUMHUNW SOCHIOKYBaHI
3M0YUHN, BUXOBYBANMWCh Y HEGNarononyyHnx cim’sx.

4. Ctatnctmka 3acBigyuye, wo 457 % 3nounHuiB  6ynu
6e3pobiTHUMK, 6nuseko 40 % — npaueBnawToOBaHUMM, iHLI —
YYHSMMW LUKIS | CTyAeHTaMu BULLMX NPOECINHNX YUMUINLL.

5. 3rigHO 3 BMBYeHUMM MaTepianamu, 65,3 % 3no4yMHUiB He
6ynu cygumi, 26,5 % — paniwe 6ynu cyanmi oguH pas i 8,2 % — aBa
Ta Binblwe pasis. 3-nomMix paHiwe 3acymkeHux ocid 14,9 % — cyaumi
32 BYMHEHHS 3M104YMHIB MpOTM CcTaTeBoi cBobogu Ta cTaTeBOi
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HEeJOTOPKAHHOCTI 0cobu. TakumM YMHOM, Yy KOXHOMY CbOMOMY
BMNAKy MLWIIOCHA Npo cneuiansHUin peunans.

6. 3mebinblioro 3MoYMHUi Manu nuile 3aranbHy cepefHilo abo
HaBiTb HEMoOBHY 3aranbHy cepegHilo OocBiTy (61 %). Y4MHeHHs
HaCUMbHULIbKMX ~ 3MOYMHIB  NPOTWM  CTaTeBOl  HEOOTOPKAHHOCTI
HEMOBHOJMITHIX 0COGaMK 3 BMLLIOK OCBITO Mae NMOOOUHOKUIA XapaKTep.

7. Cepen 3acypxeHunx 83,6 % ©ynu HeoppyxeHi, 12,4 % —
pO3riyyeHi.

8. Binbwicts (79,7 %) 3MNOYMHUIB  YYUMHUNN  HACUNBHULbKI
3M104YMHM 3a3HAYEHOI KaTeropii B CTaHi arnKoroslbHOro Cr’AHiHHS.
Tak, 7 ntotoro 2008 poky 6mm3bKo 14%° Gins Kap’epa nobnusy
c. borgaHieka BbpoBapcbkkoro panoHy KuiBcbkoi  obnacri
o6suHyBaveHni OCOBA_6 y canoHi asTomobina BA3-21099,
nepebyBaoum B CTaHi ankoronbHOro CM'sHIHHSA, YCBIAOMIIOKOYN
CyCninbHO Hebe3neyHunm xapakTep BracHMX Ak, 3 MeTo
33a[l0BOSIEHHs  CTaTeBOl  MpucTpacTi, 3acTocoByloun  isnyHe
HacunbCTBO, £Ke nonsrano B TPMMaHHI pPyK HEMOBHOMITHLOI
notepninoi OCOBA 4, ckopuctaBwucb il 6e3nopagHnUM CTaHOM,
BUKINUKAHUM BXMBaHHAM CNUPTHUX HaMoIB, 3reantysas ii [9].

9. 3asHadeHo, wo 39,8 % 3no4ymHuiB paHiwe 6ynu 3Haomi 3
notepninumn, a 40,1 % — He 6ynu 3Hanomi. MoHag 20 % 3nMounHLIB
Oynn ana notepninux 6GaTbkamu abo BiTYMMAMM Ta BUYMHANU
HaCWNbHULbBKI CTaTeBi 3MTOMUHU LWLOA0 HEMOBHOSMITHIX AITEN NPOTAroM
TpUBanoro 4acy — AeKinbKoxX MicsuiB i HaBiTb pokiB. KpuMiHanicTuyHi
OOCIiIKEHHs1  3acBigyytoTh, WO AOCUTb 4YacTo disuyHe abo
CekCyanbHe Hacunns LWoao AWUTUHU  34IACHIOTb 1i pigHi  uu
6nmsbki [10, c. 26]. Tak, OCOBA_5 3 nunHa 2010 poky OO0 CivHsA
2011 poKy, [OCTOBIpHO 3Hal4M nNpo Te, WO [AOHbKa WOro
cnismewkaHkn OCOBA 1 € ManoniTHbOW, YYMHUB BIOHOCHO Hei
HU3KY YMWUCHWUX 3MOYMHIB NPOTWU CTaTEBOI HEAOTOPKaAHHOCTI ocobwu,
30KpemMa 3rBanTyBaHHA Ta 3aJ0BOSIEHHS CTaTeBOl npuUcTpacTi
HenpupoaHuMm cnocobom [11].

Hepiako HaCUIbHULbKI 3IT04UHN npoTu cTaTeBoi
HEeJOTOPKAHHOCTI HEMOBHOMITHIX YUYMHSAOTb 0COBU, SIKi KOHTaKTYHOTb
i3 HAMM y MeXax BWKOHAHHA NocagoBMX OOOB’A3KIB (yuuTeni,
npauiBHMKU AuTSYMX capgkie, 6yauHkis). Hanpuknag, A. Yukatuno
(e OO0 BYMHEHHS HUM cepii BOMBCTB) OyB BUXOBaTENEM LUKOMU-
iHTepHaTy, e HeOAHOPa30BO BYMHSB PO3MYCHi Aii 3 ManonitHiMu
wkongapkamun [12, c. 23]. WkinbHWi yuntens M. MIOHXEH MpOTArom
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TPbOX POKIB 3MIMCHIOBAB HAaCUIbHULIbKI CTaTeBi akT 3 ManosniTHbOK
yyeHumueto [13]. Y CLUA Heabusikoro mMOLUIMPEHHs Halynu Bunagku
cekcyanbHuUX gomaraHb fite 3 6GoKy npauiBHUKiB TabopiB BiANOYMHKY
(Hanpuknag, penirivHnx, GorckayTiB Towo) [14, c.224-226]. Takox
Oyno 3adikcoBaHO aHamnoriyHWM BMNAOOK, KonuM BaTbko —
BMXOBATENb AUTAYOro OYAMHKY CIMEMHOrO TUMy — MPOTSIrOM KBiTHS
2012 poky HeogHopas3oBO rBanTyBaB 14-piyHy BUXOBaHKy LIbOroO
antsiyoro 6yauHky [15].

10.Y mexax cygosoro posrnagy nuwe 12,7 % o6BuHyBavYeHUX
LifTKOM BU3Hanu cBot BUHY. Bnnabko 60 % 3aABMnun Npo HEBUHHICTb,
a 21,3 % BW3HaNW BMHY 4acCTKOBO (aprymMeHTyluM BNacHy nosuuito
O0BPOBINBHICTIO cTaTeBMX 3HOCWMH). B iHWMX BuNagkax 3moYMHL
3MiHIOBanu CBOI MNEPBMHHI MOKa3aHHsA 9K y OiK BM3HAHHSA BUWHM,
Tak i HaBnakw.

CtaBneHHs ['BanTiBHUKIB [0 BracHUX 3MOYUHIB CTaHOBUTb
ocobnueui iHTepec. binbwicTb 0CiB, 3acyaKeHUX 3a HaCUNbHULbKI
cTaTeBi 3MOYMHM OO0 HEMOBHOMITHIX, HE BU3HalOTb cebe BUHHUMW.
Y BGaraTtbOx r'BanTiBHUKIB HaBiTb 3'ABMSETHCA BMEBHEHICTb Y TOMY, LUO
BOHWM Hi B YOMYy He BMHHI, abo ixHS BMHaA € He3HayHow. Hanpuknapg,
40-piyHun T. cTBEepaxKyBaB, WO 13-pivyHa AiBYMHA OOMaHHUM LUMISAXOM
«CroKycurna noro Ta amycuna sreantysatu» [16, c. 193]. BogHouac I1.,
AKMA  YYMHUB YUCIIEHHI 3rBanTyBaHHS HEMOBHOMITHIX AiByar,
BiOKPUTO 3asBnsIB: «A HopmanbHa nioguHa. Tak, MeHi nogobatoTbes
Oy>Ke oHi XiHku» [17, c. 495]. Take cTaBneHHs1 4O BMacHOI 3NMOYUHHOI
noBediHkKM  MNPakTUYHO  BUKIOYAE  WMMOBIPHICTL  BUMpPaBfEHHA
noai6Hux oci6. Himeubknn kpumiHanict E. BynbddeH y ubomy
KOHTEKCTi cTBepmpkye: «Ocobwn, sKi  BUMHAKTL  3rBanTyBaHHS
HEenoOBHONITHIX, 30BCIiM HE MignsratTb nepesnxoBaHHo» [18].

LlikaBoto € knacudcikauia reanTiBHMKIB, 3anponoHoOBaHa
FO. M. AHToHsiHOM, B. Tl lonybesum i HO. H. Kygpskosum  [19,
c. 136-148].

Mepwa rpyna — Tak 3BaHUN «PErPECUBHUI» TUM — OCOOWU, SIKi
BUMHAIOTb 3rBanTyBaHHS HEMOBHONITHIX BikoM 7—14 pokis. Llen tun
Ha3BaHO caMe Tak, TOMY LWO 3MOYUHLi 34IACHIOITL YMOBHE
MOBEPHEHHs1 Big Oinbll CKMIAQHUX CeKcyalnbHUX BiOHOCWMH i3
JOpOCNUMM XiHKamu o Ginblw NpocTux — i3 nignitkamun. Binbwictb
i3 HMX — Le abo 4YonoBikM MOXMMOro BiKy, abo YOMNOBIKM 3 HU3bKOID
cTtateBoto 3agatHicTio. Ocobu, Ak BUMHAIOTL 3r'BanTyBaHHS OiBYaTOK,
MalTb CiM'l0, ane cTaTeBUA KOHTAKT i3 ApyXUHOW abo 6yab-sikoro
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HLLOK [0POCNOI XKIHKOK He 3a40BOSIbHAE iX. AHAnNOryHy OYMKY
obctooe . C. BacunbyeHko, SKkUA  CTBEPIKYE, O  NOAIOHI
3rBanTyBaHHA BYMHAKOTb OAPYXKEHi 4YONOBiKW, $Ki He 3yMminu
HanaroguTu BnacHi cekcyarnbHi Ta couianeHi BigHocuHM [20, c. 90-91].

Opyra rpyna o6’egHye ocib i3 BupaxeHuMn xapakteponoriyHumMm
Ta naToncuxonoridyHuMu ocobnusoctsamu. lepwnin TMN 3N0YMHLIB
Ma€e Ha3By «KOHGOpMHUNY». OcobnmeicTio UUX ocib € Te, Lo BOHMU
BYMHAIOTb 3rBanNTyBaHHA 3asBuyan y rpyni, ane Hikonu He €
iHiuiaTopamn. [OMOBHOK MNCUMXOMOrYHOK XapaKTEPUCTUKOK  LIMX
3MOYMHLIB € HecTaya BOMbOBUX $SIKOCTEW, TOMY BOHU CTalTb
CMYXHSHUM 3HapAQ4saM Yy pykax figepa rpynu, YYMHSAYN 3M0YMHM
nig voro BnnmeoM. [1o 3rBanTyBaHHSA BOHWM BOAKOTHCA ANs TOrO, LWOO
30epertn HanexHicTb 4o rpynu, 6e3 akoi Li 0cobu He yCBIgOMIOTh
BNACHOrO iCHyBaHHS.

IHWKM TMn ocib, ski HanexaTb OO0 OKPECIeHOi KaTeropii, Mae
Ha3BYy «adeKTMBHUNY. Lli 3nMoYmnHUi r'BanTyloTb 4iBYaTOK BiKOM MEHLUE
MATK pokiB. BkaszaHui TN iMEHylOTb came Tak TOMY, LU0 OCHOBHY
porb Y BYMHEHHi 3nouunHiB HabyBaloTb NeBHi adeKkTuBHI cnign, LWo
yTBOpUMMCS B Ncuxili B npoueci couianisadii. Tak, J1., nepebysatoun B
CTaHi ankorofnibHOro CM’sHIHHA, 3anwWoB A0 6yAMHKY CBOET CyCiaKw,
B35IB i3 NiXkKa il TpUpiYHy AOHbKY, 3aBAaB i AeKinbka yaapis no ronosi,
3anofisiBLUM  TSDKKI  TINECHi YLWKOMXKEHHS, Micnsa Yoro 3reanTyBas.
Mpuyomy B KiMHaTi nepebyBana ii BoCbMUpiYHa cecTpa. AHarnisyloum
aisiHHA J1. | loro MuHyne, moxHa 6yno OiiTu BUCHOBKY, LLO B OCHOBI
3M0YMHY feXarnu MoTyXHi NCuxoTpaBmytodi 06CTaBUHK, OTPUMaHI e
B OWTUHCTBI. Y BIiUi nm'atm pokiB Jl. Ta Moro momofwa cecTpa,
nepebyBalun Ha KyxHi, oTpumanu cwunbHi onikn. OgHak matm J1.,
BMSIBUBLLIM, LLIO CTanocsd, cunbHO nobwuna Jl. i HaBiTb He cTana moro
nikysatu. [Micna usoro Jl. HeogHopa3oBo BTikaB 3 gomy Ta 6yB
HanpaBneHun [0 AuTadoro OyamHKy. Yce Le no3Hauymnocs Ha
nigceigomii  cdepi  ncuxikm Jl., 3anMwumBlLIM - adpeKTUBHI  criigwn.
Mpuyomy KnYOBUM CTUMYMOM A0 adekTUBHOro BUByxy, 6esnepeyHo,
cTana ManoniTHA  AiBYMHKA, OCKIfIbKM  eMOUinHi  Ta  doi3nyHiI
CTpaXkgaHHs, NepexuTi HAM y paHHbOMY OUTMHCTBI, MOB’'A3aHi 3 il
obpasoMm. Y upboMy 3Mno4mnHi Oyrno peanisoBaHO adyeKTMBHI crigy, Lo
BVMHUKIM B MATMPIYHOMY BiLi 3noumHUsA. Ha ue Bkasye Takox Te, wo J1.
3reanTyBaB caMme TPUPIYHY AiIBYMHKY, a He BOCbMUPIYHY [19, c. 142].

HactynHuin Tun o6’egHye Tak 3BaHUX 3HEOOSIEHUX I'BaNTiBHUKIB,
TOGTO TUX, XTO HE MOXe 3aJOBOSIbHUTU CBOi cTaTeBi MoTpebu B
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couianbHO NPUAHATHMI  crocib.  3pgebinbworo  naeTbcss  Npo
onirocpeHiB (nvwe 3i cTyneHem f[ebiNbHOCTI), a TakoX ocid i3
disnyHMMn - Bagamu. OSICHEHHS MPUYUH  YYMHEHOTO  3MO0YUHY
onirocppeHn 3a3BuMyam He HaBoAaAaTb abo CTBEpPAXyHTb, LO
notepnina BCTynura 3 HUMWM B CTaTeBUA 3B’A30K [OOPOBIMbLHO.
Mpuyomy ix 30BCiM He BEHTEXUTb HENpaBAONOAIGHICTL 3asB Npo Te,
Wwo AauMTuHa Ao6poBIfNbHO BCTynuna B cTaTeBUM 3B’A30K i3 paHiwe
He3HanoMOlo JOPOCOK 0COBOI0.

Okpemy rpyny cTaHoOBMsATb 0cobu, Aki BAanucs A0 3f04UHHOIO
iHuecTy. Hanuacrtiwe ue napu «6atbko (BiTYMM) — AUTMHAa», piglle
«CTapwmi 6GpaT — wmonogwa cectpa (6pat)». Cepep ocib, ski
BUYMHWUITM HACWNbHULbBKI CTATeBi 3MTOMMHU LLOAO CBOIX AiTen, MOXHa
BMOKPEMUTU Taki rpynu:

1) «<BMNAQKOBI» 3MOYMHLI, $IKi 3a3BUYAA  YYMHAIOTb  3MOYMHM
3a3Ha4veHoi kaTeropii B CTaHi ankorofibHOro Ch’siHiHHA abo micns
CBapKn 3 iHWMMW poandamMn «Ha 3no» iMm. 2KepTBamMu Takux 3r04nHIB
CTaloTb HaBiTb 30BCiM ManeHbki agitn. Hanpuknag, OCOBA 1
y x0BTHi 2014 poky, nepebyBatoun B CTaHi ankorofbHOro Cr'siHiHHS,
KOPUCTYIOUMCL TUM, LIO [ApyxuMHa nepebysana B nikapHi, Tpudi
3rBanTyBaB ManoniTHIO AOHbKY OPYXMHU Bif nepLuoro wnoby [21];

2) ocobn 3 gBHUMM nposiBamMu nefodinii. 3noumHui  uiel
KaTeropii Big4yBalTb NiABULLEHUI NOTAr A0 AiTen NianiTKoBOro BiKy,
SKUA BUHMKAE LWe B OUTUHCTBI. [logiOHWMIA cuHOpom onucaHo B
pomaHi B. B. HabokoBa «Jlonita».

Takum 4YMHOM, nMpoaHanisyBaBLM HasBHI B cheuianbHIin
nitepatypi Ta CygoBO-CAigvi npakTuui BigOMOCTI Npo nopTpeT
0COOUN  3MOYMHLSA, SIKUA BYMHSE HACWITbHULbKI  3MOYMHM  MPOTHU
cTaTeBOi HeAOTOPKAHHOCTI HEMOBHOMITHIX, MOXHa CdOopMynoBaTU
MOro ronoBHi pucu: 4onosik Bikom Big 18 go 30 pokiB, HeoapYXeHUI,
6e3pobiTHIA, Mae cepedHlo abo HesakiH4eHy CepefHi0 OCBITY,
paHille He CyauMUWA, YYMHUB 3M0YMH Yy CTaHi  ankorofbHoro
CM'SHIHHA, € 3HaoMum abo BnNuM3bknMm poauyemM NoTepninoi AUTUHU
Ta Mae Taki MoparbHO-MCUXOMNOriYHI SAKOCTi, SK rpybicTb (4acTo
nepexoanTb Yy >KOPCTOKICTb), LMHI3M i HermoBara B CTaBfEHHI A0
OTOYYKUMX, MNPUMITUBI3M Yy MnoOrNsggax CTOCOBHO  B3aEMWH
(Lo cnoHykae ix 0o isionoriyHoOro akTy), 3rMoBXUBAHHS CMIMPTHUMMU
HanosAMM, HasiBHICTb NATOMOrIN Yy NCKXiL,.
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Personality of Criminal as an Element Of Criminalistic
Characteristics of Violent Crimes against Sexual
Immunity of Minors

The development of criminal personality’s criminalistic reference
is one of the most important scientific tasks, due to the urgent needs
of the investigative practice. This lead of character research of
criminal covers the investigation process of criminal offence and
requires the setting data that can be used by the investigator for the
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effective organization of investigation of crimes; advancement of
investigative leads and planning the investigation; the choice of the
optimal, political means of conducting of separate measures of
investigation and measures of inquiry with a view to establish the
objective truth during the investigation.

The criminal identity is the person, who a wine has committed a
socially dangerous act, forbidden by law in jeopardy. The moral-
psychological qualities of criminal identity are in dialectical unity with
its social properties and gestures. The specific features that
characterize it, find their expression primarily in the behavior that
precedes commission of a crime.

The criminal personality, like any other person, is characterized
by many different features. There are social ties (political, labor,
common, family, etc.); moral-political qualities (ideology, focus,
principles, interests); psychological properties and qualities
(intelligence, volitional powers, emotional features, temperament);
demographic and physical data (gender, age, health, biography, life
experience, education, the merits and faults of the society, etc.).

If we represent available in the literature and judicial-investigative
practice information about a portrait of the typical criminal personality,
who is committing violent crimes against sexual inviolability of minors,
the features, which are characterized this portrait are as follows: this is a
man from 18 to 30 years old, single, unemployed, has secondary or
incomplete secondary education, previously unconvicted, a friend
or close relative of the victim child, who has committed a crime in a
condition of alcoholic intoxication and is characterized by the following
moral and psychological qualities: rudeness often escalates into cruelty;
cynicism and disrespect in relation to others; primitive views on
relationship, reducing them to psychological act; the abuse of alcohol;
the presence of pathologies in the psyche, which, as a rule, don't
exclude sanity.

Keywords: violence, forceful rape, criminal personality,
criminalistic reference, child, minor.
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Botimoeuy 5. B. — acnipaHT HauioHanbHoiI
akagemii BHyTpiLLHiX cnpas, M. Kuis

3ACTOCYBAHHA HOPMATUBHUX AKTIB,

LLO PEMNYNOOTb NMPABOBIAHOCUHH

Y C®OEPI BAKOPUCTAHHSI MPOMUCTIOBOI
NPOAYKUII TA EKCNNYATAUII BYAIBEb

I cnopyp, niga 4YAC PO3CHIAYBAHHA 3JTIOYUHIB,
NEPEABAYEHUX CT. 275 KK YKPAIHU

lNpoaHanisoeaHo  OCHOBHI  HOpMamueHi  OOKyMeHmu,  Wo
peaynorome cehepy b6e3rieku 8UKOPUCMaHHST MPOMUCIO80I npodyKuil
ma ekcriiyamauii  6ydigenis | criopyd Ha  MikHapooHoMmy U
HauioHaslbHOMYy pieHsix. BusHa4yeHO ocobrueocmi ix 8UKOpUCMaHHS 8
npouyeci po3scnidysaHHs 35104uHi8, nepedbadyeHux cm. 275 KK YkpaiHu.

Knwo4yoBi cnoBa: poscnigyBaHHs, MpoOMUCOBa MNPOaYKLUis,
Oygpisns, cnopyana, 6e3sneka, HOpMaTUBHUI akT, 3aKOHO4ABCTBO.

I_Ipommcnosa npoaykuis, 6yaiBni W cnopyou € BaXIIMBUMMU
aTpubyTaMmm MOBCSAKOEHHOTO XWUTTHA KOXHOI MIOAWHW, amke Ui
o0’ekT  npu3HayeHi Ons  3a[40BOJNIEHHS  KMOYOBUX  MOTped
CMoXuBaya, rapaHTyBaHHS noMy Ge3neku 1 KoMopTy.

3MIiCT NOHATTA «Oe3neka XUTTEOIANbHOCTI» MICTUTb TOMNOBHI
cknagoBi 6esnekun, AKki NOCTalTb BaXMMBUMMU ANA OOCHIOKYBaHOI
npobnemu. Tak, 3a3HayeHy KaTeropil Trymayatb SK KOMMMEKCHY
CUCTEMY 3HaHb MPO 3aXMLUEHICTb XUTTS N AiSnbHOCTI 0COBUCTOCTI,
CycninbCTBa Ta XUTTEBOrO cepenoBuLia Bif Hebe3nevyHux cakTopis
NPUPOAHOro 1 LWITY4YHOro Xxapaktepy. besneka XuTTegianeHOCTI
nepepbavae: noxexHy  0Oesneky, CaHiTapHO-enigemMionoriyHe
BGnarononyyysi, OXOPOHY 30POB’S, eKOoMoriYHy Ta sagepHy 6esneky,
nonepemKeHHs Hag3BNUYaNHUX CUTYaLiN, UMBINbHUI 3axncT, 6eaneky
pyxy, €kicTe i 6es3neky npoaykuii Ta nocnyr, 6esneky cnopya,
OygpiBenb Ta iHXeHepHUX mepex Towwo [1].

apaHTyBaHHa  6es3neknm  nOAMHM, SKa  BUKOPUCTOBYE
NPOMUCITOBY NpOAYKUilo, ekcnnyatye OyaiBni Ta cropyau ans
3a[l0BOSIEHHS BMacHWX nNobyToBWUX, BUPOBHMYMX, coLUianbHUX Ta

© BoiitoBuny A. B., 2017
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iHWNX noTpeb, nepenbavae HU3KY HOPM i NpaBur, JOTPUMAHHS SKUX
€ 00OB’sI3KOBOIO NEPEYMOBOI0 CTBOPEHHS LiMX 06 eKTiB.

PoscnigyBaHHsA 3n04unHIB, BU3HAYeHUX Y CT. 275 KpumiHanbHoOro
kogekcy (KK) YkpaiHu, nepepbayvae HasiBHICTb y npouecyanbHUX
OOKYMEeHTax 4iTKOi BKasiBKM Ha MOSIOXEHHA 3aKOHOOABCTBA,
HeJOTPMMaHHA BUMOr SKOro MNpu3Beno A0 LWKIgAMBMX Hachniakis.
3asHadeHe cripusie NnpaBurbHIA KpUMiHaNbHO-NPaBOBIK KBanigikaLir,
BiOMEXYBaHHIO 3MOYMHY L€l KaTeropii Big iHWWX, WO MOB’A3aHi 3
MOpYLLUEHHAM creuianbHUX MpaBun, BCTaAHOBMEHHK ocobu, ska
BYMHMUNA 3M0YMH, BU3HAYEHHIO MPUYMHOBOIO 3B’SA3KY MidX 1i OisiMu
(6espianbHicTO) Ta Hacnigkamu.

3aKoHOOABCTBO B O3HAYEHiN cdrepi OXOMIE 3HAYHY KiNbKiCTb
CKNagHUX 3a 3MICTOM, po3ranyXeHux 3a CTPYKTypow Ta iHoAi
Hey3roKeHnx Mk coboro HopMaTUBHO-NPaABOBMX aKTIB | JOKYMEHTIB,
SKi YXBamnKTb Pi3Hi CyD’'€KTM Ha MiXKHApOOHOMY, HauioHanbHOMY,
rany3eBoMmy 1 NoKanbHOMY PiBHSIX.

Mowyk i KpUMiHANICTUYHMIA aHani3 uUMx OOKYMEHTIB notpebye
NMEeBHUX HaBWYOK Ta CnewianbHUX 3HaHb, SKUMU He 3aBXAW BOMogie
cniguvn. Tomy yBary cnig npuainuTM BU3HAYEHHIO CTPYKTYpU
NpaBoOBOr0 PEryrioBaHHS OKPeMWUX acnekTiB Ge3nekn B KOHTEKCTI
OocrnimKyBaHoi  nNpobnemaTukM, 3MIiCTY HU3KA  BU3HAYEHMX Y
3aKOHOAABCTBI TEPMIHIB | MOHATb, WO MalwTb 3Ha4YeHHs AN
po3cnigyBaHHS.

3 uieto meTolo Byno npoaHanisoBaHO HOPMATWMBHI OOKYMEHTH,
MOCUNaHHA Ha siki € 0OOB’A3KOBMM nif Yac 3acToCyBaHHS CT. 275
KK Ykpainn (6esnocepenHi nocunaHHa ¢OpMynioTb 3anexHo Bif
npeameTa 3Mo4mnHy, cTagii CTBOPEHHS NEBHUX 00’eKTIiB, komna ocib, Ski
OOMYyCTUIN NOPYLUEHHS, Ta iHWMX 0OCTaBMH MPOBAMKEHHS).

Ha HapgHauioHanbHOMYy piBHi  Hanbinbw  3aTtpebyBaHUMM
MDKHapOAHMMW  [OOKYMEHTaMu, Lo CTOCYKTbCA LOCNIAXYyBaHUX
nuTaHb, € avpektuBn €C, ki BignNoBigalOTb 3MICTY MiKHAPOAHMX
[JOroBopiB i MalTb NpiOpUTET HaA HauioOHaNbHMM 3aKOHOAABCTBOM.
BoHn nepenbavaiotb 0OOB’A30K AepkaBuM BXMBATW 3axoniB ans
OOCSITHEHHS1 BCTAHOBIEHMX BUMOT Y BM3HAYeHWI TepMiH. JunpekTuen
€C Bu3HavawTb CYTTEBI TEXHiYHIi BMMOIM, CNpsSIMOBaHi Ha
3abe3neveHHs 6e3nekn NpoOMNCIIOBOT NPOAYKLLI.

OcCHOBHI TexHi4yHi BUMoOrn 3akoHogaBcTBa €C go 0Oesneku Ta
SAKOCTi ToBapiB knacudikyloTb y cektopax 6esnekn npoaykuii,
TEXHIYHOT cTaHAapTU3aL,il, NakoBaHHSA 1 MapKyBaHHSA NPOayKLil.
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BaranbHi BuMmorn y coepi 6esneknm npoaykuil BU3HAYEHO B
Oupektuei 2001/95/€C E€sponeicbkoro MapnameHty Ta Pagu «[lpo
3aranbHy 6e3neky npoaykuii» Big 3 rpyaHa 2001 poky. Len
3aKOHO4ABYMMA aKT 3aCTOCOBYKOTb 3a BIiACYTHOCTI KOHKPETHWUX
npasun, WO perynoTb 6e3neky okpemux kaTeropin ToBapis, abo
SIKLLO KOHKPETHI rany3eBi npasuna € HegocTaTHIMN.

BignosigHo p[o nonoxeHe [vpekTvBKu, NpPOOYKT BBaXakTb
Oe3nevyHnM, SKWO  BiH  BignNoBigac  MONOXeHHsAM  Oe3neku,
nepenbayeHnm y €BpOnNencbkoMy 3aKOHOAABCTBI, abo HauioHanbHUM
BMMOram fepxaeu — yrieHa €C, ge 1Moro npogakTb YM 3anycKaloTb B
obir (3a BigcyTHoCcTi Takux npasun). [MpoAykT TakoX BU3HAKOTb
6e3neyHnMm, SKLLO BiH BiAMOBIAAE EBPONENCHLKOMY CTaHOAPTY.

3aranbHUn nNopsgoK Ta YMOBM PO3MilLleHHst MPOAYKUiT Ha
BHYTPILWUHbOMY puHKY €C, 30INCHEHHs OLiHKM BignoBigHOCTI #
akpeauTauii, a TakoXX MexaHi3M PUHKOBOro Harnsgy OKpecreHi B
Pernamenti Pagn €C Ne 765/2008 Big 9 nunHa 2008 poky Ta
PiweHHi €Bponencbkoro [Napnamenty Ta Pagn €C Ne 768/2008
Big 9 nunHa 2008 poky.

[[apMOHi30BaHi CTaHAapTU MOXYTb PO3POGNATU TPpU He3anexHi
opraHu 3i cTaHgapTu3aLii: €Bponencbknin KOMITET 3i cTaHAapTu3adii
(CEN); €Bponenicbkun KoMmiTET 3i CcTaHgapTusauii B ranysi
€IeKTPOTEXHIKN (CENELEC), €Bponencuk1in IHCTUTYT
TenekoMyHikauinHnx ctaHgaptis (ETSI).

MapkyBaHHss CE 3acsigyye, WO NpoAykT BiAnoBidae YWHHUM
BMMOraMm i MPOWLIOB npoueaypy OUiHKM BignosigHOCTI. [lakoBaHHSA
TOBapiB, SKi NMocTayalTb Ha PWHOK, Mae BignoBigaTWM BUMOram,
BuKnageHuMm y [upektuBi €Bponencbkoro lMapnameHty Ta Pagm
94/62/€C Big 20 rpyaHa 1994 poky 040 NakoBaHHSA Ta NOBOLKEHHS
3 Bigxogamu nakoBaHHs [2].

3okpema, p[o o06’ektiB, ki noTpebylTb  MapKyBaHHS
CE (Certified for Europe), HanexaTtb: HW3bKOBOMbTHI MNpunagu,
obnagHaHHA Ta NOCYAMHMU, L0 3HaXOAATECA UM NPaLoTb Nif TUCKOM;
rasope o6GnagHaHHs; 6Gownepu; MaliMHHe oOO6nagHaHHs Ta Woro
YacTUHU; 3acobu iHOUBIAyanbHOro 3axucTy; pagio-
N TenekomyHikauinHe obnagHaHHS; BMOYXOHEOEe3neuYHi peyvoBUHMU,
obnagHaHHA, WO X MIiCTUTb, obragHaHHS, fKke BUKOPUCTOBYIOTb Y
BMOYxoHebe3ne4yHOMy cepeoBULLI; MIPOTEXHiKA; irpallky; OyaiBerbHi
maTtepianv; BMMIpIOBanbHi - Npunagw; CcyaHa, SXTW;  MeandHe
obnagHaHHs; nigintManbHe obnagHaHHA Ta  MexaHisMu.  AKLo
npoaykuia mae mapkyBaHHa CE, To uUe o3Havae, Wo BUPOOHMK
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3[iMCHMB HeOoBXiaHY NpoLeaypy OUiHKM SKOCTi (Y ToMy uncni 6esnekn)
LibOro ToBapy, a OTXe, MOro MOXHa pearisoByBaTn Ha puHky €C.

HopmatnBHa 6Gasa €C y cdepi 6yaiBHMUTBA MICTUTB
€spogupektnsy 89/106/€EC, wo BCTaHOBMOE 3aranbHi Nigxoon 0o
TeXHIYHOro perynoBaHHS B ranysi 6yaisHuUTBa Ha BCi Teputopii €C
(ocHoBHI BMMOrM pgo OypiBenb i cnopyd Ta NPUHLMNW - OLHKM
BignosigHocTi GyaiBensHMX BUpobIiB). BoHa nepenbavae, L0 piBeHb
noTpibHoi 6e3nekn OyaiBenbHMX OO’'EKTIB Ha TepwuTopii  NeBHOI
JepxaBu € CyTO npeporaTtuBolo Liei aepxasu. BogHouac Bumorn ao
3abygoBn TepuTopii Ta 00’ekTiB  OydiBHWUTBA BM3HaYawTb Ha
HauioHanbHOMY  piBHi  (HauioHanbHi  3aKOHW, 3aKOHW CyB’ekTiB
depnepadii, 6yaisenbHi kogn Towo). CborogHi B €C icHye 6nmn3bko
500 ctaHpapTiB, 4ki  3abes3nevyloTb  BIigNOBIOHICTE  BMMOram
Onpextueu. Okpim Lboro, y ranysi 6yaisHuuTBa gie mamke 2500 iHLwmx
CTaHAapTIB, LLIO NEBHUM YMHOM MOB’A3aHi 3 pearnisauieto [MpeKkTuBM.

CtanpgapTty 3asBu4an noainaiTb Ha AOBi kateropii— A Ta B.
[o nepwoi HanexaTb HOPMaTUBHI AOKYMEHTU, WO CTOCYTbCA
NPOEKTYBaHHS Ta CNopyaKeHHs byaisenbHUX 06’eKTiB, 30KpeMa ixHix
enemeHTiB, abo OKpeMux acnekTiB 3a3Ha4YeHOro MPOEKTYBAHHA W
crnopymkeHHs. CtaHgapTu kaTeropii B cnpsiMoBaHi Ha 3AiiCHEHHS
OUiHKKX BIANOBIAHOCTI, cepea iHWOoro, BUMOr LWOAO eKcnnyaTaLuinHnx
XapakTepucTUK Ta iHWWX BRAcTUBOCTEWN, ki 34aTHi BAAMBaTU Ha
OOTPUMaHHSA HeOOXiAHMX BUMOT, METOOUK BUNPODYBaHHS TOLLO.

[nsa npoekTyBaHHS ByaiBenbHUX KOHCTPYKLIN y €C 3aCTOCOBYIOTb
komnnekc esponencbknx ctaHgaptiB (EN), ski iMmeHytoTb €Bpokogamu
(ix rapMOHi30BaHO 3 HaLlioHanbHUMU CTaHaapTamu).

OCHOBHVMM 3aBOaHHSIMW BMPOBaMKEHHSI EBPOKOAIB €:

— BMKOPWUCTAHHS 3aranbHUX KPUTEpIiB i METOAIB NPOEKTYBaHHS,
LLIO BiAMOBIAATL OCHOBHMM BMMOram 4o Oyaisenb Ta cnopyq;

— 3abe3neyeHHs OJHO3HAYHOro TAyMayeHHs npouecy
NPOEKTYBaHHS KOHCTPYKLN cepes BflaCHWKIB, MPOEKTYBanbHUKIB Ta iH.;

— nonerweHHa obmiHy nocnyramu B Mexax 6yaiBHMUTBA MK
Aep>xaBaMu-y4acHULAMY;

— ONTMMI3auis MapKeTUHTy W BUKOpUCTaHHA ByAaiBenbHUX
BMPOOIB Ta eNIEMEHTIB MiX Jep)KaBaMU-y4aCHULAMM;

— NONINWEHHss MapKeTUHTy Ta BUKOPUCTaHHA OyaiBernbHOI
NPOaYKLUiT;

— (bOpMyBaHHA  €OMHOMO  TEOPETUYHOro  MIArpyHTa  Ang
AocrigpkeHb i po3pobok y byaiBenbHiv ranysi;
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— nigrotoBka MNOCIOHMKIB ANS MPOEKTYyBaHHA Ta NPOrpamMHoro
3abe3neyeHHs;

— NiABULLEHHSA KOHKYPEHTOCMNPOMOXHOCTI €BPONENCHKNX
OygiBenbHMX pipm, NiAPSAAHWKIB, MPOEKTYBaSIbHUKIB i BUPOOGHUKIB
KOHCTPYKLIN, MaTepianis Ha CBITOBOMY PUHKY.

€BpoKOAN CTOCYHOTbCS NPOEKTYBaHHSA OypiBenb, cnopyg i
6esnocepeHbO NOB’A3aHI AOKYMEHTaMu, SiKi KOHKPETU3YTb OCHOBHI
BuMorn ©Gesnekm po OyaiBenb i cnopyd, SKi BCTAHOBIEHI
OupekTusotro. 3acTtocyBaHHsa €Bpokoais € 40OpOoBinbHUM. [puyomy B
€BPOMNENCLKOMY MPOCTOPi X BUKOPUCTOBYHOTb SK [OoKasoBy 6asy
Woao  BianoBiOHOCTI  OG’eKTiB  UMBINBHOrO Ta  MPOMWUCIIOBOrO
npusHadeHHst Bumoram 6eaneku [3, c. 13—-15].

Po3rnsHyTi OOKYMEHTM € §nuve 4YacTUHOK HagHauioHamnbHOI
CMCTEMU 3aKOHOLABCTBA, LLIO CTOCYEThCA NUTaHb 6e3neky NPOMUCIOBOT
npogykuii Ta OygiBHMUTBA. HagaTu MOBHUM Mepenik Takux akTis,
3 ornsAy Ha X YACENbHICTb, Y MeXax CTaTTi HEMOXINBO.

HauioHanbHe 3akoHOOABCTBO OXOMMOE MNUTAHHA 0Oe3neku
BMKOPUCTaHHA MPOMWUCIIOBOI NpoayKuii Ta ekcnnyaTauii 6yaisenb i
crnopya y KoHctutyuii Ykpainm (cT. 3, 27, 42, 50 ToLl0), Kogekcax
YkpaiHn (KpumiHanbHuin, LuBinbHui, [ocnogapcbkuin  KOLEKCH,
Kopekc YKpaiHM npo agmiHiCTpaTMBHI MPaBOMOPYLUEHHS), 3aKOHax
YkpaiHn («Mpo cTaHgapTu3auitoy, «lMpo NiATBEPAKEHHS
BignoBigHoCTI», «[1po akpeauTauito opraHiB 3 OLiHKW BigNOBIAHOCTI»,
«lMpo 6yaiBenbHi HopMu», «[lpo ocHOBM MiCTOBYOYBaHHA,
«Mpo pepxaBHUA PUHKOBUW Harnsg | KOHTPOSb  HexapyoBol
npoAaykuii», «po TeXHIYHI permaMeHTu Ta OLiHKY BiANoBiaHoCTI», «[1po
3aXUCT npaB crnoxusadiBy, «[po 3aranbHy ©6e3ne4vHiCTb Hexap4yoBOi
npoaykuii» Ta iH.), nig3akoHHWX akTax (MoCTaHoBW, MpaBuna, NopsaKu,
nepernikn, pPo3nopsAmKEHHS, NporpamMu, HakasW, §uUCTH, IHCTPYKU,
MONOXEHHS, Nepenikun, Po3'siCHEHHS, BKa3iBKM TOLLIO).

Y pesynbTaTi BUWBYEHHS 3aKOHOAABCTBa Ta cneujianbHOl
nitepatypu 6yno cdopmynboBaHO HU3KY MOMOXEHb, SIKi MOXYTb
OyTM BUMKOpWUCTaHi Mig 4Yac po3acnigyBaHHS 3M04YMHIB  CT. 275
KK YkpaiHm B Mexax onpaulBaHHS  3aKOHogaBCTBa  And
BCTAHOBJIEHHSA 06CTaBMH NPaBOMNOPYLUEHHS.

Tak, BCTaHOBMEHO, WO $KICTb MPOMUCMOBOI  NPOAYKUil
BM3HA4alTb 3a AOMOMOrO Pi3HUX MOKa3HWKIB, cepef skuX ii 6eaneka.
3aans BM3HAYEHHS CUCTEMW MOKa3HWKIB NPOMWUCIIOBOI  MpoayKuil
HaBedeMO OCHOBHI 3 HUX, SKi NPeACTaBneHo B cneuianbHin nitepatypi.
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Tak, W06 ouiHUTK SKICTb NPOAYKUil, BUKOPUCTOBYKOTb CUCTEMY
MOKa3HUKIB, SIKi rPYNYIOTb Ha y3aranbHHOHYi, KOMMAEKCHI 1 OOUHWNYHI.

Y3aranbHOYi MOKa3HWKM XapaKTepusyloTb 3aranbHun piBeHb
SIKOCTi MPOAYKUii: 00CcAr i 4acTky MpOrpecuMBHUX BUAIB BUMPOOIB Y
3aranbHOMY BUMYCKY, COPTHICTb (MApOYHICTb), EKOHOMIYHWUIA edekT i
000aTKOBI BUTpaTKH, NOB’A3aHi 3 MOMINWEHHAM AKOCTI.

KomnnekcHi nokasHUKM xapakTepusyloTb Aekifbka BnacTuBOCTEN
BMpOGIB, BKMOYAKOYM BUTpPATW, WO MOB'A3aHi 3 pPO3POONEHHAM,
BMPOBHMLTBOM | ekcnnyaTauieto. Y KOXHi ranysi npoMUCrOBOCTI
3aCTOCOBYHOTb  CreuudivHi  KOMMSEKCHI  MOKa3HWMKM  (Hanpuknag,
KOMMMEKCHNUM MOKa3HUKOM SIKOCTi eneKkTpoaBuryHa € BiOHOLUEHHS
KINbKOCTi KOPUCHOI MEXaHi4HOi eHeprii, WO BUPOONSETLCA OBUIYHOM
3a BECb TEPMiH MOro Cnyxbu, 0O CymapHUX BUTpaT Ha BUPOOHMLTBO
Ta eKkcnnyaTauilo ABUryHa).

OAVHWYHI MOKA3HMKM SKOCTI XapaKTepu3yoTb OOHY 3 BNacTUBOCTEN
Npoaykuii (ToBapiB) i KnacnmikyroTbCS 3a TakKUMK rpynamu:

— MOKa3HMKM NPU3HAYEHHS, WO BigoOpaXKalTb KOPUCHUIA edoekT
BiJ, BUKOPUCTaHHA BMPOBIB 3a NpU3HaYeHHsaM Ta 3yMOBNIOKOTE chepy
X 3aCTOCYyBaHHS. Ons npogykuii BUPOOHNYO-TEXHIYHOIO
NpU3Ha4YeHHs1 FONOBHUM € MOKa3HWK NPOAYKTUBHOCTI, LLO BKa3ye Ha
Te, AkMiA obcar Npoaykuii moxe 6yTu BMNyLWEHO 3a AOMOMOrow
OUiHIOBaHOI npoaykuii abo skui obcar BUPOBGHWYMX MOCNYr MOXe
OyTM HagaHO 3a BU3HAYEHUW NPOMIXKOK 4Yacy. loeTtbesi nmpo Taki
MOKa3HUKW, SK MOTYXHICTb [OBWUryHa, LWBUAKICTb, MNPOAYKTUBHICTb
BepcTarta, BaHTaXOMiAMOMHICTb, NMPOOIr WKH A0 X 3HOCY, BiOACOTOK
KOPUCHOI pe4OBMHU B CUPOBUHI TOLLO;

— MOKa3HUKN €KOHOMIYHOCTI BUKOPUCTaHHSA CUPOBWUHN,
MaTepianis, nanuBa, NanbHOrO Ta eHepril, SKi XapakTepusylTb
BNacTUBOCTI BUPOOY, Lo BigobpaxatTb NOro TEXHIYHY AOCKOHAamMICTb
3a piBHeM abo CTyneHeM CMOXMBaHHA CUPOBMHM, MaTepianis,
nanbHoro, eHeprii. [Jo Takmx MNOKa3HMKIB HanexaTtb: 4YacTka macwu
BMpobY (Ha OAMHULID OCHOBHOrO MOKa3HWKa SKOCTI), KoediuieHT
BUKOPUCTAHHA MaTtepianbHUX pPecypciB — BiOHOLWIEHHA KOPWUCHUX
BUTpaT OO0 BUTpAT Ha BMPOOHMLTBO OAMHMLI NPOAYKLUIil; koedilieHT
KOpWUCHOI il Ta iH.;

— NOKa3HUKW  HaginHocTi  (6e3BiAMOBHICTb,  36epeXxyBaHICTb,
PEMOHTOMNPUAATHICTb,  AOBrOBIYHICTL  BMpOOYy).  3anexHo  Big
ocobnmBocTen NpoAykuil, SKy OUiHIOTb, ANS  XapaKTepucTukn
HagiNHOCTI MOXYTb BMKOPWUCTOBYBATU $SK YCi YOTMPWU, TaK i Oeski i3
3a3HayveHuX MoKasHukiB. Tak, HafiMHICTb — Le BracTuBiCTb 0O6’ekTa

86



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

36epiraT B 4aci B YCTAHOBMEHUX MeXax 3HAYeHHS MOKa3HWKIB BCiX
napameTpiB, $Ki XapaKTepus3yloTb 3OaTHICTb BUKOHYBATWM MOTPIOHI
dyHKUIT B 3afaHMX  pexumax Ta  yMOBax  3aCTOCYBaHHS,
o06cnyroByBaHHs1, 30epiraHHss Ta TpaHCMopTyBaHHs. Be3BiaMOBHICTIO
Ha3nBaloTb BNacTUBICTb 06’ekTa BUKOHYBATW NOTPIOHI chyHKLUIT B NEBHMX
yMOBax MpOTArOM 3a4aHoro iHTepeasly 4acy 4M  HapoObiTKy.
[oBroBivHiCTb — Lle BNacTuBiCTb 06’ekTa BMKOHYBATWU NOTPIOHI cpyHKUIT
0O nepexody B IPaHWYHMIA CTaH Y MeXax BCTaHOBMEHOI CUCTeEMMU
TEXHIYHOro 06CnyroByBaHHA Ta PEMOHTY. [MOKa3HWMKM [OOBroBiYHOCTI
BKa3yldTb Ha pecypc MK cepegHiMu (KanitTanbHUMKW) PEeMOHTaMM,
cepeHin CTpok cnyxbu. PemoHTONpMaaTHICTL — MOXNMBICTL 06’ekTa
OyTV NMPUCTOCOBaHMM 40 MIATPUMAHHS Ta BiAHOBIIEHHS CTaHy, y SKOMY
BiH 30aTHUA BMKOHYBaTWU MOTPIOHI oyHKLji 33 AOMOMOroK TEXHIYHOro
obcnyroByBaHHst M peMoHTy. [1o nOKasHWKIB pPeMOHTONPUAATHOCTI
Hanexarb: IMOBIPHICTb BigHOBIIEHHA POOOYMX MapaMeTpiB; cepeaHs
TPYOOMICTKICTE PEMOHTY W TexHiyHoro obcnyroByBaHHs. BogHoudac
30epexyBaHiCTIO € 3haTHiCTb 00’ekta 30epirat B 3adaHUX Mexax
3HaYeHHa napaMmeTpiB, L0 XapaKTepusylTb CMIPOMOXHICTb O0’ekTa
BMKOHYBaTU NOTPIOHI pyHKUii nig 4vac i nicns 30epiraHHa Ta/abo
TPaHCNOPTYBaHHS;

— MOKa3HWKN TEXHOJOrYHOCTI, Lo XapakTepusyoTb
edEeKTUBHICTb  (EKOHOMIYHICTb)  KOHCTPYKTOPCBKO-TEXHOMOTMYHMX
pilleHb Ans 3abesnevyeHHs BUCOKOI MPOAYKTMBHOCTI Mmpaui nig 4ac
BUrOTOBNEHHSA Ta peMOHTYy npoaykuii. Came 3a [OMNOMOrot
TEXHOMOrYHOCTi 3abe3nevyoTbCsi MacoBICTb BUMYCKY NpoayKLuii,
paLioHanbHWU po3noain BUTpaT Martepianis, 3acobis npaui 1 4Yacy B
MpoLeci TEXHONOMYHOI NiArOTOBKM BUPOOHMULITBA, BUTOTOBIIEHHS Ta
ekcnnyatauii npoaykuii. Jo HMX HanexaTb NoKasHWMKU BGrOYHOCTI 1
arperaTtHOCTi KOHCTPYKUiM, WO BKasyldTb Ha MNPOCTOTY MOHTaxy
BUpoOy, nuUTOMY TPYOOMICTKICTb, Martepiano- i €HeproeMHICTb,
KoeiuieHT pauioHanbHOro BUKOPUCTaHHA NPOrpecuBHUX MaTtepianis
y BMpob6i ToL;

— €ProHOMIYHi NMOKa3HUKK, SIKi BioobOpaxxaroTb B3aEMOLIK0 NIOAMHN 3
BMpOBOM, AalTb 3MOry BU3HaYaTW 3pydHIiCTb | Besneky ekcnnyarauii
BMpobiB. BOHM xapakTepusyloTb cucTeMy «miogvHa — Bupi6 —
cepefioBvLLE BUKOPWUCTaHHSA» Ta BPaxOBYKOTb KOMMMEKC Firi€HIYHMX,
AHTPOMOMETPUYHMX, QI3IONOMYHMX | MCMXOMOrNYHMX BNACTUBOCTEN
NIOAVHK, WO BUSBNSAOTLCA Nig Yac KOpUcTyBaHHSA BMpobom. [lo Takmx
MOKa3HWKIB Hanexartb: 3ycunnsi, HeobXigHi ONs KepyBaHHS TPaAKTOPOM;
pO3TallyBaHHA PYYKM B  XOMOAWUNbHUKY; KOHAWLIOHEP Yy  KabiHi
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BaLLTOBOro KpaHa; OCBITNEHICTb, TemMMepaTtypa, BOMNOoricTb, 3anuneHicTb,
WwyMm, BiOpauisi, BWMNPOMIHIOBAHHS, KOHLIEHTpAUis 4agHoro rasy i
BOASHMX BUMapiB y MNPOAYKTax rOpiHHS, po3TallyBaHHA Ta 3pY4YHICTb
CVAiHb, OpraHiB KepyBaHHsl, pauioHanbHICTb iHTEep’epy 1 poboyoro
Mmicus. 3 X [OMOMOroK  BUMIPIOOTL MapaMeTpy Npoaykuii, Lo
BMNIIMBAOTb HA NpaLe3aaTHICTb NMIoAMHN Nig Yac ekcnnyaTauii Bupoois;

— eCTeTUYHI MOKa3HMKM, L0 XapakTepusylTb CrIPOMOXHICTb
npoayKuii 3ag0BoNbLHATK NOTPeOy B kpaci. BoHn gatoTb 3Mory 3'scyBatu
Taki BMacTUBOCTI, SIK 30BHILUHIA BUrMSA, FAPMOHIAHICTb, LiNICHICTD,
iHdbopMaLiiHa NPOMOBUCTICTb, OpUriHanNbHICTb, paLioHanbHICTb i Kpaca
dopm, BIONOBIAHICTL CepenoBuLLly, CTUMO Ta Mofi, OOCKOHarniCTb
BMKOHaAHHA 1 CTabiNbHICTb TOBapHOro Buay BUpOOyY. 3 ix Aonomoroto
BM3HaYalOTb OaaHWM XyOAOKHBbO-KOHCTPYKTOPCbKUA piBEHb BUPODY.
KpuTepin ecTteTUuYHOI ouiHkM BUpoBY, SIKy Aae ekcnepTHa KoMicis,
nonsrae B paHXyBaHHi HU3KM BUPOGIB aHamnoriyHoro Kkracy Ta
NPU3HAYeHHi, WO 3AINCHIOETLCA Ha OCHOBI 6a30BMX OLHOK,;

— MOKasHWKN cTaHdapTu3auii Ta YyHidikauii, Ski BM3Ha4alOTb
CTYMNiHb BUKOPUCTaHHA B MNPOAYKLUIl CTaHAapTU30BaHMX CKNagoBUX
YyacTuH BUPODY (CKNaganbHMX OOWHUUB, AeTanen, By3niB), ix
yHidikaLil, a TakoX piBeHb YHidikauii, TOBTO KOHCTPYKUIAHOI
CMOpiAHEHOCTI 3 iHWuUMKM BMpoGamu (Hanpuknag, BiQHOLIEHHS
CTaHOapTU30BaHMX Ta YHi(ikoBaHUX YacTMH BMpOOY [0 3aranbHoil
KINbKOCTi  4acTmH y  BUpODGIi, koedilieHT MNOBTOPHOBAHOCTI,
3aCTOCOBHOCTI 3a TUNOpo3MipaMu Ta CKNagoBUMW  MPOAYKUIT).
Yci petani BupoOy po3noginsaiTb Ha CTaHOApPTHI, YHicikoBaHi 1
opuriHanbHi. Ynm MeHLWwe opuriHanbHUX BUpoGIB, TUM Kpalle, Lo €
BaXXINMBUM SK ANS BUrOTOBMIOBaYa NpoAayKLUil, Tak i 4na cnoXxueava;

— NaTEeHTHO-MNPaBOBi MOKA3HWUKKN, $IKi XapaKTepusyloTb MNaTEHTHUIA
3aXMCT | MaTeHTHY YUCTOTY MPOAYKUiI Ta € ICTOTHUM YMHHMKOM Y
BM3HAYEHHi KOHKYPEHTOCMPOMOXHOCTI. BusHavaoum nateHTHO-NpaBoBi
MOKa3HWUKWN, BAapTO BPaxOBYBAaTU HASABHICTb y BMPODax HOBMX TEXHIMHMX
pilLEHb, pilLEHb, 3aXMLLEHNX NAaTEHTAMW B KpaiHi, HAsIBHICTb peecTpauii
NMPOMUCIIOBOrO 3pas3ka i TOBApPHOro 3HaKa SIK y KpaiHax-BUPOOHUKaX, TakK
i B KpaiHax-ekcriopTepax. 30Kpema, OCHOBHMMW MOKa3HMKaMu L€l
KaTeropii BBaXKalOTb MOKA3HWKM MATEHTHOrO 3axUCTy, MaTeHTHOI
YUCTOTU | TEPUTOPIANBHOrO MOLLNPEHHS;

— NOKa3HWKK TpaHcnopTabenbHOCTI, AKi BU3Ha4aloTb
MPUCTOCOBAHICTb NPOAYKLIT A0 nepeBeseHb. [Jo HUX HanexaTtb cepeaHs
TpuBanicTe | BapTiCTb NIArOTOBKM OO0 MNepeBe3eHb, BaHTaXHO-
poO3BaHTaXyBarnbHUX POBIT, cepeaHs MaTepianoMICTKICTb YNakoBYBaHHSI.
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HannoBHille uen nokasHWK OLHIOETbCA Y BapTiCHOMY BMMIpI, LLO Oae
3MOry OfHOYacHO BpaxyBaTW MaTepianbHi W TPydoBi 3aTpaTw,
kBanicpikaLito i KiNbKICTb Noaen, SKi BUKOHYIOTb TPaHCNOPTHI poboTu;

— eKONOriYHi MOKa3HUKK, WO XapaKTepuayoTb pPiBEHb LUKIANNBUX
BMMMBIB Ha HaBKONULLIHE cepefoBulle, SKi BUHUKaKOTb nig 4ac
ekcnnyatauii abo cnoXxuBaHHs NPOAYKLUIl. YpaxyBaHHSA €KONOriYHUX
MOKa3HUKIB Mae: OBMEXUTN HaOXOMKEHHSA B NPUPOAHE cepenoBuULLe
NMPOMWUCITOBUX, TPAHCMOPTHUX i MOOYTOBUX CTIYHUX BOA | BUKMAIB
3 METO 3HWKEHHHA HAsIBHOCTI LIKIANMBUX PEYOBUH B aTMocdepi, ki
He MepeBuMLLYIOTb OONYCTUMMX  KOHLUEHTpauin; 3abesnedntu
30epexeHHsa | pauioHanbHe BWMKOpPUCTaHHA 6GionoriyHux pecypcis
Towo. [lo eKomoriYyHMx MNOKa3HWUKIB HamnexaTb: HasiBHICTb LUKIOSIMBUX
JOMILLOK, MOXNMBICTb BUKUAIB  LIKIONMMBUMX 4acTok, rasis,
BMNPOMIiHIOBaHb Nig, Yac 36epiraHHsi, TPaHCNOPTYBaHHS, ekcnnyatauii
YK CMOXKMBAHHSA NPOOYKLIT;

— EKOHOMIYHi MOKa3HWKW, $Ki XapaKkTepusylTb BUTpaTU Ha
po3pobneHHs, BUIOTOBMEHHS, ekcnnyaTaudito abo CcnoxuBaHHSA
NPOAYKLIl, EKOHOMIYHY edeKTUBHICTb Ti ekcnnyaTtadii. OCHOBHUMN 3
HUX € UiHa, NpubyToK, coBiBapTiCTb, peHTabenbHICTb, TPYOOMICTKICTb
BMpoOBy, ekcnnyaTtauinHi BuTpaTu (9k B abContoTHOMY BMpasi, Tak i Ha
OAVHMILIK0 OCHOBHOTO MOKa3HMKa NpU3HaYeHHsi BUpooby);

— NnokasHUKK Besneku, SKi xapakTepuaytoTb 0COBNMBOCTI NPOAYKL,
wo 3abesnevyoTb 6e3neky nognHu (06CnyroByo4Oro nepcoHany) nig
Yac ekcnnyaTauii abo CnoXwWBaHHSA, MOHTaxy, 06CnyroByBaHHS,
PEMOHTY, 30epiraHHs, TPAHCMOPTYBAHHSA L€l Npoaykuji. loeTbes1, cepen
iHLLOrO, NPO IMOBIPHICTL 6e3neyHoi poboTU MOAUHM NPOTSArOM NEBHOrO
yacy, Yac cnpautoBaHHs 3axXMCHUX NPUCTPOIB, €NEeKTPUYHY HaginHICTb
BMCOKOBOIbTHUX MEpPEeX;

— B3@aEMO3aMIiHHICTb, TOOTO OCHOBHA BIIACTMBICTb CYKYMHOCTI
BMpOBIB, fka BM3HaAYae 4HAKICTb MNPOAYKLUIl Ta XapakTepusyeTbcd
iHTEHCUBHICTIO, HasiBHICTIO Mi>X enleMeHTaMun BUpOOGiB 3 ypaxyBaHHSM
X ocobnuBocTi 1 cneundiyHOCTi, 30BHILHIMW Ta BHYTPILIHIMUK
npossamu [4].

OmKe, XapakKTepUCTUKM MPOMUCIOBOI  MPOAYKUiT € [A0CUTb
pisHOMaHiTHUMW. [MpaBoBa OuiHKa Ta BCTAHOBMEHHS OOCTaBWH, LO
nignaraloTe  A0OKa3yBaHHIO Nig  4Yac  pO3CrifyBaHHS  3MOYMHIB,
nepenbadeHnx cr.275 KK YkpaiHu, Bu3HavawTb HEOOXiOHICTb
BMOKPEMIEHHA CaMe MoKasHWKiB 6e3nekM npoMMUCIIOBOI MPOoAyKLii,
BCTAHOBJEHHS CTagii ii XXUTTEBOrO LIMKIY M MOSOXEHb 3aKOHOLABCTBA,
Lo perynioe 3abesneyeHHs Takoi Besnekn Ha BiAnoBiaHIN cTagji.
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[Monpu BM3HAYeHHHA 3akoHOAaBLEM [BOX pi3HUX MpeaMeTis
3M04MHY, y NpaBO3acTOCOBHIN npakTuui onpauBaHHs
HOpMaTMBHOrO Martepiany BiAbyBaeTbCA 3a OOHaKOBOK CXEMOIO.
BigMiHHICTE  3a3BMyan nondrae Yy  ranysesin  HaNeXHOCTI
3akoHoAaBcTBa. BogHouyac MoXnuBe 3aCTOCYBaHHS pidHoOrany3eBoro
3aKOHOAABCTBA, Hampuknag, sSKwo nig 4ac OygiBHmMutBa 6Oyno
BMKOPUCTaAHO MPOMMUCIOBY MNPOAYKUil0 6yaiBenbHOro npu3HavyeHHs,
Lo He BignoBigae Bumoram 6eaneku.

HopmaTtuBHy ocHoOBY ©OyAiBenbHOI  AiANbHOCTI  CTaHOBMATb
OyaiBenbHi HOpMM, OepXaBHi CTaHAapTW, HOpPMW, MpaBuna LWoAdo
nnaHyBaHHsi, 3abyaoBM Ta (HWOMO BUKOPUCTaAHHA TepuTopin,
npoekTyBaHHsl, OyaiBHMUTBA  OO0’ekTiB  MicTODyayBaHHA,  SKi
po3pobnAlTy | 3aTBEPAXYHOTb  CneuianbHO  YNOBHOBAXEHi
LeHTpanbHi opraHn BUKOHAaBYOI Briagv 3 NUTaHb MicTobyayBaHHS Ta
apXITEKTYPU UM iHLWWI LeHTpanbHi opraHn BUKOHABYOI Braau.

Y c1. 1 3akoHy YkpaiHn «[lpo GyaiBensHi HOpMU» BU3HAYEHO,
L0 HOpMYBaHHSA B ByaiBHMUTBI — Le AIFNbHICTb i3 po3pobrieHHs Ta
3aTBepAXeHHs1 byaiBenbHUX HOPM Ans 0O0B’I3KOBOro 3aCTOCYBaHHS
y ccdepi OyaiBHMUTBa, MiCTOOYyQyBaHHA Ta apxiTekTypu 3 METOoH
dopmyBaHHA 6e3neyHoro cepefoBuvlla AMs XKUATTA | 340pOB’SA
noavHn. TobTO OCHOBHMM MPU3HAYEHHSM HOPM € rapaHTyBaHHS
Be3nekun Ha BCix eTanax ByaiBenbHOro BUPOGHMLITBA.

ByniBenbHi HOpMKM — 3aTBEpPAXEHUI CYO’EKTOM HOPMYBaHHSI
Nig3akoOHHWUM HOPMAaTUBHUMA aKT TEXHIYHOro XapakTepy, L0 MICTUTb
oboB’A3koBi BMMOrM Yy cdepi OyaiBHMUTBA, MiCTOOyOyBaHHSA Ta
apxiTektypu. 3akoHodaBelLb MPOMOHYE TakoX  Knacudikaliio
OyaiBenbHMX HOPM 3a CyD’€KTOM HOPMYBaHHS:

— aepxaBHi  OyaiBenbHi  HOpMW  —  HOPMATUBHWUM  aKkT,
3aTBEpPMAKEHUN LEHTpanbHUM OpraHoM BUKOHABYOI Bnagu, SKWn
3abe3nevye hopmyBaHHs AepxaBHOI NONiTUKK y cpepi ByaiBHULTBA;

—ranyseBi OypiBenbHi  HOpMM —  HOPMATUBHWA  aKkT,
3aTBEPOXKEHUN MIHICTEPCTBOM Y Mexax CBOIX MOBHOBaXeHb y pasi
BiOCYTHOCTi AepXaBHUX OyaiBenbHUX HoOpM abo HeobXxigHOCTI
BCTAHOBIEHHA BMMOr A0 6yaiBHULTBA OKpeMux BuAis cnopya, Lo
KOHKPETU3YIOTb BUMOTUN AepXXaBHMX OyaiBenbHUX HOpM [5].

daxiBUi BU3Ha4aloTb TaKy CTPYKTYPY HauioOHanbHOi HOpMaTUBHOT
06asn B ranysi OyaiBHMUTBA: BOHa OXOMJIOE 3aKOHWM YKpaiHM Ta
OyaiBenbHi HOPMX Ta HOPMAaTUBHI AOKYMEHTU LWOAO OpraHisauifiHo-
METOAMYHMX NMUTaHb, KyOu Hanexatb CTaHdapTu3auisi, HOpMyBaHHS,
niueH3yBaHHs, OLiHKa BignoBigHOCTI, MeTponoria (nigknac A.1).
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[o uboro camoro knacy HaneXxuTb BULLYKYBaHHSA, MPOEKTYBaHHS,
TepuTopianbHa AisnbHicTb (nigknac A.2). MNMutaHHa MicToOyayBaHHSA
po3rnaHyto B knaci Bb. Hatomicte y «knaci B 1npeTtbca npo
3aranbHOTEXHIYHI BMMOMU OO XUTTEBOrO cepefoBullia Ta Npogykuil
6yaisenbHoro npuaHadveHHs (nigknac B.1). O6’ektn BygiBHMUTBa Ta
NpOMMUCIIOBa NPOAYKUisA OyaiBEeNbHOro MpU3HAYEeHHS PO3rTISHYTI B
nigknaci B.2. lNutaHHs ekcnnyartadii, peMOHTy, pecTaBpauil Ta
PEKOHCTPYKLiT po3rnsaHyTo B nigknaci B.3. Y «knaci [ 3ibpaHo
pEKOMEeHAOBaHiI [OKYMEHTU W NOCiOHUKN. KowTopucHi HopMu Ta
npaeuna BuknageHo B knaci [. OKpemMo npefCcTaBreHO TEXHiYHi
cBigouUTBa NigTBEpAXEHHS NpUAATHOCTI HOBUX ByaiBensHMX BUPOOGIB
00 BUKopUcTaHHs [3, c. 13-15].

OTXe, y Mexax BM3HAYEHHS  Pi3HOPIBHEBOI  CUCTEMMU
3akoHodaBcTBa B ranysi 6esnekum nNpoMmMCrioBOl MNpPOAYKUil Ta
OyaiBHMLTBA MM HaBENIN OKPEMi HOPMATMBHI aKTU N MONOXEHHS, SKi
MICTATb 3aranbHi BUMoOrn 6e3nekun. Lli nonoxeHHa MoxHa BBaxaTtu
OCHOBOI 4114 nodarnbLol KOHKpeTM3aLii Ta OCTaTOYHOro BU3HAYEeHHS
HOpM (MpaBun), NOPYLUEHHSA AKUX CNPUYMHSIE CYCMiNbHO Hebe3neuHi
Hacrigku, nepenbaveHi B cT. 275 KK YkpaiHw.
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The Use of the Statutory Acts that Regulate the Safety

of Industrial Products and the Exploitation of Buildings
and Constructions during the Investigation of Crimes
Prescribed by the Art. 275 of the Criminal Code of Ukraine

In order to ensure the safety of a person who uses industrial
products and exploits buildings and structures to meet his domestic,
industrial, social and other needs, there are a number of rules and
regulations that are obligatory for execution (observance) during the
creation of these objects.

Investigation of crimes stipulated by Art. 275 of the Criminal
Code of Ukraine provides for the mandatory establishment and
precise indication in the procedural documents of the provisions of
the law, non-compliance with which requirements led to the
occurrence of harmful consequences. It is necessary for the correct
criminal-legal qualification, the delineation of the crime provided for
in Art. 275 of the Criminal Code of Ukraine from others, which are
connected with the violation of special rules, the establishment of a
person who committed a crime and to determine the causal link
between its actions (inaction) and consequences.

An appeal to the relevant legislation showed that it represents a
significant array of complex, structured and sometimes
uncoordinated legal acts and documents created by different actors
at the international, national, sectoral and local levels.
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Obviously, the search and forensic analysis of these documents
requires certain skills and knowledge that are not always available in
the investigator’s arsenal. Therefore, particular attention should be
paid to the definition of the legal structure of certain aspects of
security in the context of the issue under study, the content of a
number of terms and concepts that are disclosed in the legislation
and of relevance to the investigation.

For this purpose, the basic normative documents were analyzed,
references to which are mandatory in the application of Art. 275 of
the Criminal Code of Ukraine (direct references are formulated
depending on the subject of the crime, the stage of the establishment
of certain objects, the number of persons who committed a violation
and other circumstances of the proceedings).

The basic normative documents regulating safety of use of
industrial products and exploitation of buildings and structures at the
international and national level are analyzed. The scope and
direction of their use in the investigation of crimes stipulated in
Art. 275 of the Criminal Code of Ukraine. The approach to the
elaboration of normative acts is proposed, with the aim of precisely
establishing the requirements of violation of which led to the
occurrence of socially dangerous consequences.

Keywords: investigation, industrial products, buildings, security,
normative act, legislation.

93



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akademii 6HympilHix cripag

YK 343.91:343.341

Kyumenko C. B. — 3g06yBad  HauioHanbHOI
akagemii BHYTpiLLHiX crnpas, M. Kuis
Tnonorid yY4ACHUKIB

HE NEPEOBAYEHUX 3AKOHOM BOEHI3OBAHUX
ABO 36POUHUX POPMYBAHDb

KomninekcHo docnidxeHO numaxHs Kriacugikayii yyacHUKie He
nepedbayeHux 3akoHodasecmeom YKpaiHu 80€Hi308aHUX abo
36poliHux ¢popmyeaHb. [lpoaHanizogaHo ernnue murosozii ocobu
3/104UHUSA Ha po3pobrieHHs 3axodig 3azanbHOI ma iHOugidyarnbHOI
npogbinakmuku 3/104UHi8.

Knio4yoBi cnoBa: He nepenbayeHe 3akOHOM BOEHI30BaHe
dopMyBaHHA, He nepenbadeHe 3akoHOM 36poviHe dopMyBaHHS,
ocoba  3MOYMHUSA, KPUMMIHOMOrMYHA  XapaKTepUCTUKa,  Yy4aCHUK
3MOYUHHOrO 06’ efHaHHS.

a nodvatky kBiTHA 2014 poky Ha Teputopii [oHeubkoi Ta

JlyraHcbkoi obnactert YkpaiHun HeBCTaHOBMNEHi ocobu ans
HaCWNBHULBKOTO YTPUMaHHSA He3aKOHHO|T CamMOnporosoLweHol Braamn
Ha TepuTopii HaLOI AepXaBu CTBOPUIIM He nependaveHi 3akoHOM
BOEHI30BaHi Ta 36pOVIHI opmyBaHHs. IM nputamaHHa opraHlsoBaHa
CTPYKTYypa BIACbKOBOro TuUNy, a came: €OMHOHA4arnbHICTb,
nignopsiAKOBaHICTb, YiTKa iepapXiyHiCTb i aucuunniHa, 030pOoEHICTb
BOrHenanbHOK 36poeto, BMOYXIBKOK, BINCbKOBOK TEXHIKOW. Y LMX
dopmyBaHHsIX Oyno nepegbavyeHO MexaHisMm BCTyny, MNOpsAoK
NPOXOMKEHHS  CNYXOW, Yy KOXHOMY CTPYKTYpHOMY MigposAini
cdopmynoBanu 3aBOaHHSA LWOAEHHOI AiANbHOCTI, ska nonsrana B
30iNCHEHHI MeTodamu BICBKOBMX oOnepalid cunoBoi NiATPUMKM
HEe3aKOHHO CTBOPEHMX CTPYKTYP, MPUAYLLIEHHS] OpraHi3oBaHOro onopy
HaceneHHa Ha OKynoBaHin TepuTopii, AenopTauii HaceneHHs
HoHeubkoi Ta JlyraHcbkoi o6racter, BCTAHOBMNEHHS pPeXUMy
BINCLKOBOrO  CTaHy, MPOTUCTOSAHHS MNPaBOOXOPOHHUM oOpraHam
Jep)XaBHOI BMKOHaBYOl Briagn YKpaiHW, 3HULLEHHS XMBOI CUIKU 1
MaTepianbHUX 3acobiB, @ TaKOX YUMHEHHS iHLLUX TSHKKUX Ta 0coBNmnBO
TSHKKUX KpUMIHANbHMX npaBonopyLueHs. Lli popmyBaHHS ancnokyoTbest
B Pi3HMX HACEeNeHuX MyHKTax i MICLLeBOCTSX 3a3HayeHux obracten i
MatoTb 3aranbHy KOOpAUHaLilo kepiBHUUTBA [1]. Y 3B’A3Ky 3i CKNagHicTio

© Kyumenko C. B., 2017
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CuTyaLii, Lo cknanacs Ha TMMYacoBO OKYMOBaHUX TEPUTOPIAX YKpaiHu,
CYTTEBO YyCKMagHMraca npoTUAIs CTBOPEHHIO Ta [LisNbHOCTI He
nepenbayeHnx 3aKOHOM BOEHI30BaHNX abo 36ponHMX hopMyBaHb.

O6cTaBuHW, HKi B CYKYMHOCTI Mpu3BOASTb OO BYMHEHHS
OOCNIMKYBaHNUX 3II0YMHIB, TICHO MOB’A3aHi Ta B3aEMOAIOTb, OOHAK
KMIOYOBOK 3 HMX, Ha Hawy AyMKy, € ocoba 3nouuHus. Came us
obctaBvHa Bigobpaxkae BCi O3HaKM W OCOBNUBOCTI KpUMiHanbHOro
AisiHHSA [2, €. 5]. BUBYEHHS XxapakTepuCTUKM 0COOM 3MOYMHLSA, 30KpemMa
npuUTamMaHHMX KOHKPETHOMY TWMY 3MOYMHY O3HaK i BracTUBOCTEN,
Hagae MOXNMBICTb Oinbll TOYHO BU3HAYUTM CTYMiHb CYCMiNbHOI
Hebe3nekn  3MOYMHHOIO  [isiHHA,  BCTAHOBUTU  AeTepMiHaHTu
KOHKPETHOro 3f104MHY Ta, npoaHanisyBaBLUM OTpUMaHy iHdopmaLlito,
po3pobuTn CcucTeMy [fieBMX 3axOfiB 3anobiraHHs CTBOPEHHIO He
nepenbavyeHnx 3aKOHOM BOEHiI30BaHMX abo 36ponHuX ¢opmyBaHb.
Y4eHi 3ayBaxytoTb, L0 edeKkTMBHE 3anobiraHHs 3no4MHaM nepenycim
I'PYHTYETLCA Ha KPUMIHOMOMYHOMY MOPTPETI M Tunonorii ocobu
3Mn04unHUA [3, c. 164].

Ong Toro wob getanbHiwe 3'acyBaTu CyTHICTb MOHATTA «ocoba
3M04YMHLA», CXapakTepusyBaTW WMOr0 B KOHTEKCTI AOCHioKeHHSs
CTBOPEHHA Ta [iANbHOCTI Ha TepuTopil Hawoi gepxaBu He
nepeabayeHnx 3akOHOM BOEHI30BaHUX abo 306pOoNHMX (hOpMyBaHb,
NOTPiIOHO BMOKPEMUTI NOrO O3HAKMN.

CyTHIiCTb NOHATTA «0ocoba 3MoYMHUSA» aHanidyBanu siK HayKoBUi
pagsHCbKUX 4aciB, TakK | cy4yacHi gocnigHuknW,  3oKkpema:
O. I. AnekceeB, HO. M. AHToHsH, B. O. baumHin, HO. . BnyBlwTenH,
B. M. bypnakos, b. C.Bonkos, O.O.lepueH3oH, |. M. daHblunH,
J1. M. DaBupgenko, T1. C. Oarenb, O. M. xxyxa, O.l. Jonrosa,
A. 1. 3akanok, A. ®. 3eniHcbknin, 1. |. Kapneub, H. M. Kpona4os,
B. M. KygpsBueB, H. ®. KysHeyoBa, [I. M. MiHbkOBCbkMI Ta iH.
KpumiHornoriss sik Hayka NOCTIHO PO3BMBAETLCH Ta BOOCKOHAMKOETHLCS,
LLIO 3YMOBJIHOE HEOOXIOHICTb PO3POBIIEHHSA HOBMX KPUTEPIIB BU3HAYEHHS
OoCniaKyBaHOro NOHATTSA, 3 OrNAAy Ha 0COBNMBOCTI CbOroAEHHS.

AKTyanbHICTb aHarni3oBaHoOi NpobfieMaTnkn 3yMOBIIEHa TAKOX TUM,
WO NOHATTA «ocoba 3MnounHUSa» € 6a30BOK KaTeropieto KpuMMiHonorii,
AKYy BWKOPWUCTOBYIOTb [A5Sl BMOKPEMIIEHHSI CYTTEBWX MiACTaB, YMOB i
MPUYMH  3NOYMHHOCTI. [ocnigkyoun 0coBy 3MOouUMHUS 3 METOH
po3poOneHHs [fjieBUX Ta egeKTMBHMX MexaHi3aMiB  3anobiraHHs
3MoYMHaM, 3’ICOBYIOTb BiJOMOCTI MpO CTaTb, BiK, POMAaASHCTBO,
HauioHanbHICTb, OCBITY, CYyANUMICTb, CNiBY4acTb Y 3M04MHI TOLLIO.
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Mpouec 3anobiraHHA  3noynHam noTpebye  BpaxyBaHHS
Pi3HOMAHITHUX pUC OCOOW, KA BYMHSIE 3IIOYMH, OCKINTbKM Big HUKX
Be3nocepeaHbO 3anexartb noganblue po3pobneHHst Ta BU3HAYEHHS
KpuTepiiB knacudikauii (Tmnonorii) Takmx ocio.

Taknm 4YMHOM, NOCTaE€ MOXNUBICTb BUOKPEMMUTM MEBHI TUMKX
npaBonopywHukie. OBONOAIHHA  TUMOMOrietd gae 3mory Ha
HaykoBOMY MiArpyHTi opraHidyBatu iHAMBIAyanbHY MNpodinakTuky
3M104MHIB, PO3POOUTU KOPUCHI pekomeHaauii crnigyumm, cyoasm, sKi
Npu3HavalTb NOKapaHHSA, a TakoX npaLiBHMKaM BUNPaBHO-TPYAOBMX
YyCTaHOB, 3aBOaHHAM SKUX € BUMpPaBMEHHA Ta MNepeBUXOBaHHS
3acygxeHux [4, c. 8].

Monpu Te, WO nMTaHHA OcobW 3MoYMHUA OOCUTb AeTanbHO
BMUCBITNIEHO B Hayli, TWUMOMOriss OCi0, K BYMHSAOTbL 3MOYUHW,
nepeanbayeHi cT. 260 KpumiHanbHoro Kogekcy YkpaiHu,
3anvwaeTbCad HedocTaTHbO po3pobrneHo, a ToMy noTpebye
nojanslunx gocrnigkeHo. Ha Hawy aymky, Lie NoB’da3aHo 3 TUM, Lo
HayKoBLi MepeBaHO aHanisdyBanu knacudoikauii Ta Tunonorii
YY4aCHUKIB  OpraHi3oBaHuMx 3MnouvMHHUX ob6’eaHaHb. Hanpuknag,
A. A. Bo3HIOK nponoHye noginsatM ocib, ki OepyTb ydacTb
y [iAnbHOCTI 3MOYMHHOI OpraHisadii, Ha 4oTuMpu KaTeropii, a came:
1) uneHiB  OpraHisoBaHOro  3MOYMHHOrO  00’€gHaHHs;  2) Noro
yyacHukiB; 3)ocib, dki 6epyTb y4vacTb B OKpeMuX 3ro4YumHax
OpraHi3oBaHOro 3f1I04MHHOIO 06’€QHaHHA, MPOTe He BXOASATb OO MOro
cknagy; 4) npuyeTHUX OO0 NPOTUNpPaBHOI AisNbHOCTI OpraHi3oBaHOro
3M104YNHHOrO 00’efHaHHSA [5, ¢. 66]. JocnigHuK He nuwe HaBoAUTb
npuknag knacudikadii, a 1 apryMmeHTye CBil Niaxid, akLeHTYun Ha
NpaBoOBMX KOMI3iAX | MporanuMHax LWoAO0 BWM3HAYEHHA Ta noainy
YYaCHUKIB  3MOYMHHUX OBG’€dHaHb, a TaKOX Haronowyw4u Ha
HeobXigHOCTI 3aKOHO4ABYOro BPErYIOBaHHS MUTAHHSA PO3MEXYBaHHS
pornen YyyacHuKiB | BIiANOBIAANbHOCTI 3@ BYMHEHI HumK Al
3anpornoHoBaHa TuMoOMoOrias € LikaBOK 3 no3uuii  Knacudikauii
y4acHUKiB He nepenbavyeHnx 3aKOHOM BOEHiI30BaHMX abo 36poriHuX
¢opMyBaHb, OOHaK BOHA 30pPiEHTOBaHa Ha Keanigikauito 3f04MHIB,
YYMHEHMX Y CKIagi UnX 3NOYUHHMX 06’eaHaHb.

BogHouac B. A. KoHapeB o0cid, ki BxogsTb QO cknagy
OpraHi3oBaHux 3MoYMHHMX (POPMYyBaHb, MOAINSE Ha OpraHisaTopis
(kepiBHUKIB) Ta ydacHukiB (4neHiB) [6]. 3asHaveHa knacudikauis
CTOCYETbCS Pi3HMX BWUAIB OpPraHi3oBaHWX 3MOYUHHUX OB’€QHaHb i He
OXOMMe OCOOMMBOCTI  TUMOMOrii  ydacHUKIB He nepeabayvyeHnx
3aKOHOM BO€EHI30BaHMX abo 36porHuX popmyBaHb. Takui BapiaHT
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TUNONOrI TAaKOX He € onTUManbHWMM 3 nornggy nobyaoswm cucTtemu
3anobiraHHA CTBOPEHHIO Ta [LisNbHOCTI aHani3oBaHux o6’egHaHb.
OkpimM UbOro, HaykoBeLlb He BpaxoBye crneuudiky yHKUIOHYBaHHS
Takux o6’egHaHb B YKpaiHi.

YpaxoByloun 3a3HadeHe BULLE Ta Makoyn Ha MeTi po3pobrneHHs
bieBol cuctemMu nonepesKeHHa aHanisaoBaHUX 3M0YMHHUX BUSBIB,
nepeaycim HeobxigHO BUOKpeMnUTU Ta KnacudikyBaTn kateropii ocib,
ki OepyTb y4yacTb Yy [OianbHOCTIi He nependadeHnx 3aKkoHOM
BO€EHi30BaHMX abo 36ponHnx chopmyBaHb. OnpaLoBaBLUM MaTepianu
KpUMiHaNbHMX MpOBaKeHb, a TaKOX MpoaHarnisyBaBwn CyOOBY
NPakTUKy, MU OiAWNN BUCHOBKY, LWO KnacudikyBaTh y4acCHUKIB Ta
opraHizaTopiB He nepefdayeHnx 3akOHOM BO€EHI30BaHMX abo
30pONHUX (hopMyBaHb MOXHA 32 TaKMMWU KPUTEPIAMU: 3arexHO Big
OYHKUiA, SKi BOHW BUKOHYIOTb;, 3@ MOTMBaMU, SKUMWU KepYTbCS
ocobun, wo OepyTb y4yacTb Yy Takux OO’eQHAHHSX; 3a O3HAKOH
rpomagsiHcTBa ocobu, sika 6epe ydyactb B 06’€AHaHHI.

3 ornagy Ha ue, 3anexHo Big OYHKLUiN, SKi BUKOHYOTb Y4aCHUKU
He nepenbayeHWX 3aKOHOM  BO€HiI30BaHWX abo  36poniHMX
dopMyBaHb, X MOXHa PpO3MNOAINMUTM Ha: KepiBHMKIB, GOMNOBUKIB,
iHcbopmaTopiB, TUMOBUKIB, XYPHanICTIB, NepeBi3HUKIB.

KepisHuku He nepegbavyeHMx 3aKOHOM BOEHiI30BaHWX abo
30ponHUX popMmyBaHb — Lie 0COOM, LLO KOOPAMHYIOTb YCi KMOYOBI
npouecn QYHKUIOHYBaHHA Ta [OisNbHOCTI He nepegbayeHoro
3aKOHOM BO€Hi30BaHoro abo 36poriHOro hopmyBaHHA LWe Ha eTani
CTBOpeHHsl. Came KepiBHWKM BU3HA4alTb napameTpu gobopy
YyYaCHWKIB,  BCTaHOBMNIOWOTbL  MpaBuna  (OYHKUIOHYBaHHS  He
nepeabayeHnx 3akoHOM 006’egHaHb, 3abe3nedvyloTb (hiHAHCYBaHHS,
NpoOOBONMbLCTBO,  KOHTPOSOKTL  MUTAHHSA  nocTadaHHa  36poi,
b6oenpunacis, BuOyxiBkM ToOWO. BMBYEHHSI CygoBOi MpakTUkM Ta
MaTepianiB KpUMiHanbHUX NPOBaKeHb 3acBiAYye, L0 Ha Cy4acHOMY
eTani, 3 ornagy Ha cuTyauilo, WO cKranaca Ha TuM4yacoBO
okynoBaHux TepuTopiax [oHeubkoi Ta JlyraHcbkoi obnacrtewn,
KepiBHMKIB HE3aKOHHMX 00’eQHaHb Npu3HayatTb, 0buparumn 3-nomix
KOMWLLHIX KagpoBUX BIiMCbKOBOCMNYXXOOBLB, 30KpeMa iHO3eMLiiB.
BogHovac npakTuKy NPUTANHEHHS LKMX OCIO OO BiAMOBigAanbHOCTI,
nepeabayeHoi 3akOHO4ABCTBOM YKpaiHW, AOCI He HanpaLbOBaHoO.

Eotioguku — ocobu, ski 6epyTb akTUBHY y4acTb Y OisNbHOCTI He
nepenbayeHoro 3akOHOM BOEHI30BaHOro/36poMHOr0 PopMyBaHHS,
BMKOHYIOTb MOro 3aBAaHHS, WO CYNPOBOMXYETbCS YMHEHHSIM OMopy
npeacTaBHMKaMm Bnaaw, BUKOPUCTaHHSAM/3aCTOCYBaHHAM
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BOrHenanbHoi 36poi Ansi cMCTeMaTUYHOro BUKOHAHHS NPOTUNPABHUX
HakasiB 6e3nocepedHbOr0 KOMaHaupa, a TakoX iHLWWX MOKNageHUx
Ha HUX PyHKLiOHanNbHMX 060B’A3KiB, 30KpeMa KOMaHAYBaHHS iHLLIMMN
nianopsakoBaHUMK  036poeHnMmn ocobamu. IxHi aii nonsiraloTb Yy
NpoBeAEeHHI HiYHUX pO3BigyBanbHUX 3axofiB i3 3aCTOCYBaHHSM
BOrHenanbHOi 30poi, BMOYXOBUX PEYOBUH, CMELTEXHIKM 3 METOH
BCT@HOBIIEHHS] TaKOro pPO3TallyBaHHS BOTHEBMX TOYOK, KiNbKOCTI
BiICbKOBOI TEXHIKM Ta BiNCbKOBOCNY>KOO0BLiB 36pONHNX cun YkpaiHu.
BonoBMKM TakoX 3AINCHIOITbL OXOPOHY OMOKMNOCTIB, 3BEAEHUX He
nepeabavyeHNMM 3aKOHOM 30POMHUMM (POPMYBaHHSAMM, 3AINCHIOITb
NnepenyckHUn PeXuMM LUNSIXOM  MPOTUMPAaBHOI  3YMWHKW, Ornsgy
aBTOMOTOTPAHCNOPTY Ta MepeBipKM [OOKYMEHTIB rpomaasH, Ski
nepeTvHalTb OMOKNOCT, HEeCyTb KapayrnbHy Cnyx0y Ha OKpemux
ob’ektax. Takox 3a yyacTi ui€ei kaTeropii oci6 NpoBOASATb BiICHKOBI
onepauii Ta 3axonnieHHs aAaMiHicTpaTMBHUX OyaiBenb i OyaiBenb
OpraHiB MicueBoro camoBpsigyBaHHsA. Hanpuknag, OCOBA 1,
3diticHroro4u ymucHi npomuripasHi Oii 8 cknadi He repedbayeHO20
3aKoHOM 36poUHO20 OopMyBaHHS, CUCMEeMamu4yHO BUKOHY8as
Haka3u ceoz2o 6esriocepedHbo020 KoMaHOupa wo0o 3abe3rieyeHHs
MPOMyCKHO20 pexXuMmy Ha 61loKrocmy, He3aKkoHHOo20 00ansdy
asmompaHcriopmy, repesgipku OokymeHmie y eodiie i nacaxupis,
a makox eusierieHHs1 M0 Yac rnepemuHy briokrocma rnpoyKpaiHCbKU
HanawmosgaHux e2pomMadsiH, makux, Wo He nodinsmse no3uyin ma
PEXUM camorpo20osioweHoi  «[JoHeubkoi HapoOHOI pecrybnikuy,
a makox 8UKOHyea8 IHWIi rnpomunpasHi Haka3u, cripsMosaHi npomu
npedcmasHukig eriadu, siki ompumysas 8id KepigHuumea [7].
IHgbopmamopu — e ocobu, ski He 6epyTb yyYacTi B Hanagax, He
BMKOPUCTOBYIOTb 306pOl0, OAHAK Ha [JOroBipHUX, iAEO0MNOrivHuX,
MaTtepianibHO BUMOHUX YW iHWKMX 3acagax HagawTb YydyacHUKam
(kepiBHUKaM, KypaTtopam TOLLO) BO€Hi3oBaHMX abo 36ponHux
dopmMyBaHb iHdOpMaLito Woao pe3ynbTaTiB 34iMCHEHHA OOCTpiniB
y4yacHMKaMN He3aKOHHUX 36porHMX hopMYyBaHb, AUCTOKaLii NO3NLLN
nigpo3ginie 36poHMx cun YkpaiHu, HanpsMiB ix po3TallyBaHHS,
nepemillleHHa KONMOH  BIMCbKOBOI TEXHikM Towo. Hanpwuknag,
OCOBA _1, sukopucmosytodu mMobinibHUli menegoH c8020 nacuHka
OCOBA_3 3 Homepom mobinbHo2o menegoHy HOMEP 1, nid yac
menegOoHHOI po3MOBU 3 y4YaCHUKOM makK 38aH020 ueHmpy 36opy
po3eidysarnbHoi iHhopmauil He nepedbayeHO20 3aKOHOM 36pPOUIHO20
opmyeaHHsi  «[oHeubka HapodHa pecriybnikay OCObBA 4,
3 MmobinbHo20 mernegpoHHo20 Homepa HOMEP 2  wnsxom
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30ilicHEHHS1  8UXiIOHO20  mesiechOHHO20  BUKIIUKY,  nogidomue
ocmaHHboMy  iHopmauito  wodo  pesynbmamig  30iUCHEHHS
apmurnepiticbko2o 0bcmpirny y4YacHUKamu He3aKOHHUX 36pOoUHUX
gopmyeaHb «[JoHeubkoi HapoOHOI pecrnybriku», a makox no3uyit
nidposdinie  36polHuUXx cun  YKpaiHu, 3a3Hayuewu HarpsIMOK
ix poamatuyeaHHs [8].

Tunosuku — ocobwu, siki B cknagi He nepenbavyeHoro 3akoHOM
BOEHI30BaHOro abo > 36poMHOro (hOPMYBaHHS, HE 3aCTOCOBYHUMU
BorHenanobHy 36poto Ta He 6epyuym y4vacTti B 30poMHUX Hanagax w
HIWIMX  3MTOYMHHWX  MOCAFAHHAX  HE3aKOHHOro  OpMyBaHHS,
3abe3nevyloTb iHXeHepHe obrnagHaHHA GonoBMX NO3uui (pUTTA
oKoniB, MAroToBKY OMiHAAXIB, X YKPIMMEHHS Konogamu Ta Milikamm
3 MickoM, 3BefdeHHs Ta OyAiBHULTBO, PEMOHT dopTUdikauinHNX
0BOpOoHHUX cnopya) Ans 3MiLHeHHs 6G0oMOoBMX MNO3WLIN, a TakoX
pO3BaHTaXEHHS Ta HaBaHTaXeHHA OOMOBUX Mpunacie, OOCTaBKy
NPOOYKTIB  Xap4yyBaHHA Ha OfoOKNOCTWM, YTBOPEHi y4YacHWKamu
HE3aKOHHOTro 36pPONHOro hopMyBaHHS, SKi 34iACHIOBANM HE3AaKOHHWI
KOHTPOSIbHO-NPOMYCKHUA peXum Ta ornsg TpaHCMOpPTHMX 3acobiB i
oci6. Hanpuknad, OCOBA_1, Oditodu 8 cknadi 36polHo20
gopmyeaHHs1, 30ilicHI08a8 iHXeHepHe obnadHaHHs 6olosux no3uyil
(konaes okonu, yKpinsnoeas ix koiodamMu ma MiwKamu 3 rickom), uwob
3miyHumu 6odosi noauuii nid yac obcmpiny 36polHux cun YKpairu,
a makox, rnepebysaoyu Ha yux rosuyisx,  30ilicHo8as
po38aHMaXKeHHs ma HagaHmaxxeHHs1 botiosux ripunacis [9].

XKypHanicmu — ocobu, siki B Cknafi HE3aKOHHUX BOEHI30BaHUX
abo 36ponHuMx ¢opMyBaHb BUKOHYIOTb OBOB’SI3KM KypHanicta n
onepartopa, 34iMCHI0ITb (OTO- Ta BiAEO3NOMKY Mo4inh, Lo
BioOyBalOTbCA Ha TepuTopii, NIAKOHTPONLHIN Takii opraHisauii,
NAWYTb CTaTTi, roTyloTb Megia-matepiann gns 3MI, cnpsimoBaHi Ha
auckpeautauito cun, 3agisHuxX y nNpoBeAeHHi aHTUTEPOPUCTUYHOI
onepauiii, nyénikytoun 3idpaHun i choopmoBaHMin MaTepian Ha canTax
IHTepHeT-BugaHb. 3okpema, OCOBA 2 6 nepiod 3 mpasHs
2014 poky 0o mpasHsi 2015 poKy sukoHyeag 0608 ’'3Ku XypHarsicma
U onepamopa ¢pomo- ma eideo3ldomku rnodil, wjo eidbysanucsi Ha
mepumopir, nMiOKOHMPOIbHIL mepopucmuyHiti opaaHisaujr
«[JoHeubka HapodHa pecnybnika», a came: fucas cmammi,
3dilicHosag 8ideo3lioMKy ma nidzomoeKy media-mamepianie 0Ons
3MI, wo 6ynu cnpsimosaHi Ha AQuckpedumauiro cus, 3adisHUX
y npoeedeHHi aHmMumepopuCmMu4HoIi onepauii, HaceneHHs1 YKpaiHu
U yKkpaiHCbKOI enadu, a makoXx CrpsMogaHi Ha rpornaz2aHoy
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disnbHocmi  «[JoHeubKoi' HapoOHOI pecrnybniku» ma ii Oo4ifbHUKI8,
nidpue asmopumemy yKpaiHCbKOI ernadu 3 mMemoto Oecmabinizayii
cycninbHO-nonimu4YHoi obcmaHosKku Ha mepumopii KpaiHu. 3ibpaHuti
ma cgpopmoesaHuli mamepiari OCOBA_2 nybrikyeag Ha calimax
IHmepHem-eudarHs «[lonumHasuzamop» (www.politnavigator.net) ma
iHgbopmauitiHo-aHanimu4yHo20 8ulaHHs «Pycckas npasda»
(http://ruspravda.info/) [10].

lNepesizHuku — ue ocobu, ski B cknaai He nepenbaveHoro
3aKOHOM BOEHiI30BaHOro abo 36pPONHOro hopMyBaHHSA 3[iNCHIOTb
nepeBe3eHHsl MOPaHEHUX i MeOMKaMEHTIB, Mawuu Ha O030pPOEHHI
BOrHenarnbHy 36poto 3 HabosiMu, Yum 3abesneyvyloTb AiANbHICTL He
nepeabayeHoro 3akoHOM 30powiHOro opmMmyBaHHA. Hanpwuknag,
OCOBA_2, 6ydyqu eodiem mMeduyHO20 nyHKmy He rnepedbayeHo20
3aKoOHOM 36poliHO20 opmMmysaHHs, i3 cepnHa 2014 poky &o
25 mpasHsi 2015 poky kepyeae asmomobinem BA3 2105 cipoeo
KOIbOpYy, y SIKOMY repeso3us rnopaHeHUX YrieHie He rnepedbayeH020
3aKOHOM 36polHO20 hopMyeaHHsI ma MedukaMeHmu, MaryYu Ha
036pPO€EHHI g802HernarsbHy 36poro — asmomam cucmemu
«KanawHukoea» 3 Habossmu 00 HbO20, 4um 3abe3nevysas
disinbHicmb He nepedbavyeHo20 3aKOHOM 36pOUH020 (hopMy8aHHS 8
m. loprniiska ma 6pas y HboMy ydacmb 00 29 mpasHs 2015 poky,
suliwoswu 3 lioeo n1as 3a cmaHom 30opoe’s [11].

YyacHuKM He nepefdayeHnx 3akoOHOM BOEHi30BaHMX abo
30ponHUX popMyBaHb MOXYTb KepyBaTUCH Pi3HUMU MOTUBaMM.
3a UMM KpuTepiem ocib-y4acHMKIB MOXHA NOAINMTK Ha Taki rpynu:

—ocobu, ski 6epyTb yyacTb y AiANbHOCTI He nepeabavyeHux
3aKOHOM BO€Hi30BaHUX abo 30ponHuX ¢opMyBaHb 3 METOH
OTPUMaHHSA  rpowoBOi  BUHaropoan/mpubytky. Tak, OCOBA 2,
nodinsAyu  mMemy CcmeOpeHHs ma hYHKUIOHy8aHHS  31TOYUHHOT
opeaHizauji, dag dobposinbHy 3200y Ha MPOXOOXeHHST CryXbu Ha
rnocadi monodwozo iHcriekmopa 8iddiny  pexumy  OXOPOHU.
OCOBA _2, nepebysaroyu Ha 3a3HayqeHil nocadi, Maroyu crieuiasibHe
38aHHSA ps008020 SHYMPIWHBOI CHYX6U, OMPUMYOYU WOMICAYHY
3apobimHy nnamy cymoro 8000 pybrnie P®, sukoHygas roknadeHi Ha
Hb0O20 (byHKUiOHasnbHi 0608’A3KU 8 3a3Ha4yeHoOMY He3aKOHHOMY
36potiHomy ¢hopmyeaHHi [12];

—ocobu, siki 6epyTb y4yacTb y AiINbHOCTI He nepegbavyeHux
3aKOHOM BO€Hi30BaHMX abo 306ponHux GopMyBaHb 3a BRACHUM
OaxaHHSAM, BiACTOMOOYM i4eOororiyHi, NoniTuYHI abo iHWi iHTepecn Ta
nepekoHaHHsi. Hanpuknag, OCOBA 2, diro4u 3 npsMuM yMUCIIOM,
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npubys 0o brioknocma, yceidoMsIrorYU rnpomurnpasHicme cgoix 0id,
3 Mmemoto ydacmi & OdignbHocmi He nepedbayeHoO20 3aKOHamu
YkpaiHu 36poliHO20 ¢bopMy8aHHSI caMorpo2oioweHoi «LJoHeubkor
HapoOHoi  pecnybniku», 0O3HalOMUBWUCL 3i 8cmaHo8/1eHUMU
npasunamu noeediHkuU, posropsidkamu, npasamu U 0608’sa3kamu
yrieHa Ub020 HE3aKOHHO20 36poliHo20 ¢hopMy8aHHs, Hadasuwu
enacHi aHKkemHi OaHi He 6cmaHoerieHili docydosum cridcmeom
ocobi, das 3200y Ha y4yacmb y 3asHa4eHoOMYy HE3aKOHHOMY
36poliHoMy ghopMysaHHi U BUKOHaHHS Lio2o 3asdaHb, ysiliuoswu 00
ubo2o opmyeaHHsi i@ KomaHOy8aHHSIM He 8CMaHO8/1eHOI
docydosum cnidcmeom ocobu [13];

—ocobu, siki 6epyTb y4yacTb y AiINbHOCTI He nepegbavyeHux
3aKOHOM BO€HI30BaHMX abo 36ponHNX hopMyBaHb Yepes Norpo3mn Ha
BMacHy agpecy W agpecy 6nu3bkux oci® LWOAO nokapaHHs B pasi
BiOMOBM Big ydacTi B UMX 3MOYMHHUX 00’egHaHHsIX. Hanpwuknag,
OCOBA _3, nepebysaroqyu Ha mepumopii M. [JoHeubk, nid erniueom
ricuxosiozgiyHo20 npumycy y euensdi no2po3 nepeuKodKaHHs
HasYaHHK ma 3acmocysaHHs (bi3u4HO20 Hacurnbcmea 8o (io2o
OOHbKU, fIka HasdaembCs 8 OOHOMYy 3 HaguyaiibHUX 3aknadie
M. [JoHeubk, 3 OOKy y4yacHukie He nepedbayeHo20 3aKOHOM
36poliHozo ¢hopmysaHHs «[JoHCbKke Ko3aumeo», bye 3any4deHul 0o
ydyacmi 8 Uozo OisnbHocmi. Yceidommowyu  npomurnpasHull
xapakmep 3aelaHb, ski 6ynu noknadeHi Ha OCOBA_3, maroyu
moxrnugicmb ix He eukoHysamu, OCOBA 3 He 38epHyscs 00
rpasooXopPOHHUX OpaaHie YKpaiHu 3 nogiOoOMAeHHSIM Mpo roepos3u,
a royvas yyuHsImu Oii w000 36upaHHsI ma rnepedaHHs rnpedcmasHuUKy
He3aKOHHO20 36poliHo20 ¢hopmysaHHs «[JOHCbke KO3aumeox
iHgbopmauii npo ducriokauito ma nepemiujeHHs niopo3adinie 36poliHuUX
cun YkpaiHu, 3alisHux 'y npoeedeHHi aHmumepopuCMUYHOI
onepauji [14].

3anexHo Big rpomMagsHcTBa ocib, ski OepyTb y4vactb y
DiSNbHOCTI He nepeabadyeHnx 3aKkOHOM BO€EHiI30BaHMX abo 36pOnHMX
(opMyBaHb, X TaKOX MOXHa KrnacudyikysaTu Ha Taki kaTteropil:

— HaMMaHUi 3 iHWKX KpaiH. Tak, Ha nodyamky keimHsi 2014 poky
Ha mepumopii [oHeubkoi obnacmi YkpaiHu epomadsHuH P®
OCOBA_3 ma iHwi He ecmaHossieHi docydosum cridcmeom ocobu
onsa HacusibHUUbKO20 nidmpumaHHs1 enadu He3aKOHHOI
camorpoeosioweHoi «LJoHeubkoi HapoOHOI pecrybniku» cmeopusiu
He rnepedbayeHe 3akoHamu YkpaiHu 36poliHe ¢bopMyeaHHs, siKe
mario opzaHizogaHy Ccmpykmypy 8ilickkogoeo mury, a came
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€OUHOHayarnbHicmb, nidnopsdkoeaHicmb, YimKy iepapxidyHicmb ma
OQucyunnidy, 6ynu 036poeHi 8oaHernasibHo 36poero, 8uUbyXieKor,
a makox Marnu msKKe eilicbkoge 0306pO€EHHST ma  8ilicbKogy
mexHiky [15];

— HanMMaHLUi i3 UMBINbHOrO HaceneHHs TUMYacoBO OKYMOBaHMX
Teputopin. Hanpuknag, OCOBA_1, ditoyu 3 npsaMuM yMUCIIOM,
Maroyu Hamip ecmynumu 00 He3aKOHHO20 36poliIHO20 (hopPMy8aHHS,
npubys 0o silickkkomamy, Oe eucriogue baxaHHs ecmynumu 00
3a3Ha4yeHo20 He3aKOHHO20 36pOoUH020 ¢hopMy8aHHs, Mo200UBWIUCH
nidkopumucs XKopcmokid iepapxii ma OucyurniHi 8 HbOMY SK
cmpykmypHoi 00uHuuji uiei «JoHeubkoi HapoOHOI pecrybriku» [16].

Mo>KHa BMOKPEMUTU TaKOX iHLWI TUNWM 3NOYMHLIB UiET kaTeropil,
ypaxoByoun TBepakeHHS A. A. BosHioka npo Te, WO OfHi y4acHMKK
He nepenbayeHnx 3aKOHOM BOEHI30BaHMX abo 36poriHMX (hbopMyBaHb
CTaloTb Ha 3MOYMHHWIA LUASX, CBIAOMO MparHy4YM UbOro, a iHWi—
BMMYLLEHO 3axuwiaroum YKpaiHCbKy AepxaBy Ta ii rpomagsH ycima
MOXMBUMM criocobamu [17, c. 46].

OocnigHmusa B. M. PycrHoBa 3anponoHyBana knacudikadito ocib,
3a0isHUX Y HEeMDKHapoAHUX 30pOMHMX KOHMIIKTaX, y Mexax sKoi
BMOKpeMuna Taki rpynu: ocobu, wo 6epyTb i He 6epyTb 6e3nocepenHio
y4yacTb Yy BIICbKOBMX [iIX; YNeHW ypsigoBMX  30pOMHMX  cwr,
OpraHi3oBaHux 30povHUX rpyn i LUMBinbHe HaceneHHs [18, c. 61-69].

BogHouac B. B. Bacnnesn4y nponoHye ysaranbHEHUn «NopTpeT»
y4acHMKa O3BpOEHOr0 OpraHisoBaHoro yrpynoBaHHA.  OCKinbku
€OVHOI XapaKTepuUCTUKM [Ons  BCiIX KaTeropin ydacHuKiB  LMX
3MOYUHHNX (pOpMyBaHb HEMaEe, TO HayKoBeLb CTBEpAXye, LO
XapaKTepucTrka y4yacHuka 30pOMHOro OpraHizaoBaHOro yrpynoBaHHS
3anexuTb Big MicUua B 3MOYMHHIN rpyni, cTaTycy Ta BMKOHYBaHWX
(OYHKUIN, 3MOYMHHOI cneuianisadii, npodecinHoCTi y BigNOBIOHIN
JisANbHOCTI, HeOoBXiOHOCTI «BAArTM MacKy» ANS ChifkyBaHHA Mno3a
3MNOYMHHUMM  yrpynoBaHHAMKU. [lepecivyHi  y4acHUKM  3MTIOYUMHHUX
yrpynoBaHb MalTb YiTKO OKpeCreHy MpecTUXHO-CNOXUBALIbKY
opieHTauilo, foBedeHy A0 aBTOMaTM3MY MOKIPHICTbL BKasiBKam
KepiBHMKA, 3aBMULLEHY CaMOOLIHKY, BiOYYXEHICTb | BOPOXICTb,
nparHeHHs 3006yt W yTBepAXXyBaTu aBTOPUTET Yy CBOEMY
cepenoBULLi, BUABNAIOTbL MOCUMEHY yBary OO BracHoro isnyHoro
3gopos’sa [19, c. 9].

Taknm 4YnHOM, cuTyauisi, dka cknanacs JOBKONa CTBOPEHHS Ta
DisANbHOCTI He nepeabayvyeHnx 3aKOHOM BOEHI30BaHMX abo 30pOrHMX
¢dopmMyBaHb Ha TepuTopil YkpaiHuW, 30Kpema KW Ha TUM4YacoBO
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OKYMOBaHUX Ti YaCTUHaX, HUHI € HaA3BMYaNHO CKNagHol. 3a3HadveHe
3ymMoBrieHe 30iNblUEHHAM  KiNMbKOCTi  OOCTaBUH, WO CNpUsiloTb
YYMHEHHIO aHarni3oBaHoi KaTeropii 3no4uHis, BoHu TicHO noB’sa3aHi Ta
CKNagHoO B3aeEMOfil0Tb, OOHAK KMOYOBOK 3-MOMDK HUX, Ha Hally
OyMKy, € ocoba 3nounHus. [JdocniguBwn 1i r'PYHTOBHO, MOXHa
po3pobuTM Ta BUMKOPUCTATU Ha MpakTuUi edqEeKTMBHY CcucTemy
3axofdiB,  CNpAMOBaHMX  Ha  3anobiraHHs  CTBOPEHHI  He
nepeabayeHnx 3aKOHOM BOEHI30BaHMX abo 36pONHUX (POPMYBaHb.

Ona 3akoHogaBUA OAHMM i3 MPIOPUTETHUX € MUTaHHSA
BpEerynoBaHHS cUTyauil, WO cKnanacb Ha TUMYacOBO OKYMOBaHMX
TepuTopiax YkpaiHu. Knio4yoBuM y LIbOMY HanpsiMmi noctae nNMTaHHSA
MaKCMMarnbHOro OOMEXEHHs MOXNIMBOCTEW [ANA CTBOPEHHA Ta
[isANbHOCTI He nNepeabayvyeHnx 3aKOHOM BOEHI30BaHMX abo 30pOrMHMX
dopMyBaHb Ha TepuTopii AepxaBu, 30KpemMa Ha TUM4YacoBO
OKyrnoBaHux Teputopiax. Came TOMy [OOCHIMKEHHS MNUTaHHS
YYaCHMKIB TakMX 3roYMHHUX 0B’efHaHb, iX knacudikauii i Tunonorii
Bigirpae BaXnuBYy pPOSb, OCKIfbKW CNpsiMOBaHe, 3-MOMIXK iHLWOro, Ha
poO3B’si3aHHA Npobnemun po3mMexxyBaHHS BignNoBiAaNbHOCTI 3@ BUNHEHI
aii ocobamn — yyacHMkamu He nepegbavyeHnx 3aKOHOM BOEHI30BaHMX
abo 36ponHux chopmysaHb [20].
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The Typology of Participation of Para-Military
or Armed Formatives not Predicted by Law

The classification of persons-participants of para-military units
and armed groupsthat are not provided for by the laws of Ukraine is
being researched in a comprehensive manner in the article.
The article deals with the influence of the typology of criminal
personality on the development of general and individual measures
for crime prevention.

The author analyzes the circum stances that determine the
creation and function of paramilitary or armed formations not
predicted by law in the territory of Ukraine, the mechanism of their
interaction and the consequences of the influence on the formation
of such kind of criminal associations are examined.

The article emphasizes that the studying of the characteristics of
the offender’s person, including the inherent nature of the crime of
character and property, allows more accurately determine the nature
and extent of the public danger of a criminal act, establish the
determinants of a specific crime, and after analyzing the information
obtained, develop a system of effective measures to prevent the
creation of unforeseen by law paramilitary or armed formations.
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The author under score that the basis of effective prevention of
crimes from among available legal tools, the most important place be
longs to the criminological portrait and typology of the offender’s person.

It has been argued that the process of crime prevention needs to
take in to account the various features of the person committing a crime,
since the latter, on the basis of their study, predetermine the further
development and selection of classification criteria (typologies) for such
persons. Thus, it is possible to distinguish certain types of offenders by
systematizing certain criteria of a person.

It is proved that the study of the question of the people-participants
of the above-mentioned criminal associations, their classification and
typology, has an extremely important role today, since it is intended to
serve for the development of a set of activities to prevent the creation of
such kind of associations, and may be useful during the investigation of
the problem issues of the delineation of responsibilities for the acts
committed by people-participants of para-military units and armed
groups that are not provided for by the laws.

Keywords: para-military formation not provided by law, armed
formation not predicted by law, offender’s person, criminological
characteristic, participant of a criminal association.
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THE CHALLENGES OF FIGHTING
CORRUPTION IN UKRAINE

This research article analyzes corruption manifestations in
Ukraine. The author underlined and described the nature of petty
and business corruption. Particular attention was paid to the
description of political corruption concept, where the corruption is
used by ruling elite to seize and maintain the power, to nullify the
political competitors by outwardly legal actions. There were found out
the main difficulties in fighting corruption measures implementation
faced by the corruption fighting competent agencies in Ukraine.

Keywords: corruption, public administration, corruption
offenses, administrative liability, restrictions, limitations on the power,
unlawful benefits, gift, conflict of interests.

As a social phenomenon, corruption emerged together with power
and monetary relations among people. And since then, people
have been trying to find out the reasons for corruption and the ways
to mitigate it. As the matter of fact, the God gave us an anti-
corruption commandment through Moses who wrote down the words
he heard from the heaven: «Do not accept a bribe, for a bribe blinds
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those who see and twists the words of the innocent» [1]. This citation
draws people’s attention to the evil of corruption and the need to fight
it. The state is the only effective subject that can prevent such
phenomenon, as a society and each certain person may only limit its
influence and development to a reasonable extent. Social chaos
arises in the environment of uncertainty in the government attitude to
the methods of countering, inability to influence, the disappointment
of society about the actions made by the state in that field, loss of
moral postulates by people.

The purpose of this article is to show the main manifestation of
corruption in Ukraine and to describe the main corruption types.

The certain Ukrainian corruption issues were studied in research
works by such researches as A. Biletskyi, V. Bezrutchenko, T. Brus,
V. Feshschuk, M. Kovaliv, O. Kuzmenko, S. Kushnariov, M. Melnyk,
S. Nefiodov, O. Shapovalov, V. Chorna and others.

Modern social chaos in Ukraine mostly relates to the national-
wide corruption schemes originating from bureaucracy relations and
Ukrainian people’s ability to tolerate the existing corruption rules and
follow them to enjoy any services or benefits. So, there are two
stimulation sides with the respective characteristics: the willingness
to give and the willingness to take facilitates modern Ukrainian
corruption growth. As soon as the existing legislation creates the
environment where one cannot get necessary things in a legal way,
and, at the same time, there are implemented ambiguous provisions
approving a certain list of rights and obligations, and no liability
(subterfuge or discrimination) for unlawful decision, that creates the
best preconditions for corruption. Major population groups generally
believe that corruption crimes make no harm to society, as in most
cases, social groups select the corruption ways to resolve certain
day-to-day issues. Habituation to corruption and its popularity
creates tolerance to it at a simple level, and even if someone
psychologically understands that it is not right, one cannot fight the
inside conformity and go against the rules followed by others. It is so
routine that became a national tradition.

Any official with powers to distribute certain resources and provide
administrative services at his own discretion (civil servant, people’s
deputy, judge, policeman, teacher, doctor, etc.) tends to corruption.
That is why, the main prerogative of the state is to moderate citizen’s
will to counter corruption not only with ideological and educational
methods but also with repressive ones, in a lawful manner.
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At a simple level, corruption is an abuse of power, official
misconduct for personal enrichment. In the most destructive context,
it is the relations system that allows to capital owners to get anything —
benefits, influence, laws, beneficial decisions, protection, legislative
and judicial power.

International legislation, and namely the UN Code of Conduct for
Law Enforcement Officials, of December 17, 1979, defines corruption
as: «...An act in the performance of or in connection with one’s
duties, in response to gifts, promises or incentives demanded or
accepted, or the wrongful receipt of these once the act has been
committed or omitted» [2].

INDEM Foundation professionals also agree with that definition:
«...corruption... is understood as the situation when an official makes
an unlawful decision... and someone else benefits from it, ...and such
official, in his turn, unlawfully benefits from that person». The similar
definition of corruption is given in the Criminal Law Convention on
Corruption adopted by the 103" session of the Committee of
Ministers of the Council of Europe on November 4, 1998 [3, p. 362].

The phenomenon of corruption is difficult to understand and
define mostly because of the existing combination of bipolar political,
legal, economical, social and psychological factors, which is
confirmed by the results of numerous recent researches [4]. For
example, M. Melnyk in his monograph says that «Corruption is not
only social, but also psychological and moral phenomenon. It cannot
exist without people, their behavior, and activity. Corruption is the
way of thinking determining the life style» [5, p. 27]. O. Shapovalov
and S. Kushnariov explain that phenomenon from the other point of
view, they understand it as natural fruitful cooperation among people,
one of whom are in powerful government authorities, and others do
not have administrative powers, but both parties wish to exploit
governmental mechanism owned by society, for their personal
purposes [6, p. 12].

Pursuant to Art. 1 of the Law of Ukraine «On Prevention of
Corruption» [4], corruption is the use by a person of the authority or
powers connected with them in order to obtain an unlawful benefit
or the acceptance of such a benefit or the acceptance of the
promise/offer of such benefit to himself or other persons or,
accordingly, the promise/offer or provision of unlawful benefit to a
person or his or her a requirement to other individuals or legal
entities to incline the person to the unlawful use of the authority or
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the powers attached to it. About that, we must admit, that the above
definition is way too criminalizing, a law-maker does not refer to
corruptive  violations punishable mostly with administrative,
disciplinary or civil law sanctions. And such violations are a real
threat that creates a background for corruption crimes.

Ukrainian corruption has various manifestations. We may
classify both petty and business corruption. Petty corruption, as a
carcinoma gradually corrodes the society because it is tightly
connected with the everyday life of common people dealing with civil
servants who have powers related to private life privileges — health,
education, recreation, accomodation, etc. Various gifts from citizens
and services to officials and their families are the clear-cut example
of petty corruption. Nepotism in public administration which is not
corruption under the current laws also refers to that category.

Business corruption arises in cooperation between authorities
and business in business and entrepreneurship activities of
individuals and legal entities. It arises when one person wishes to get
any material comforts or benefits generally inaccessible to such
person, and ambition to become rich at somebody else’s expense,
on the other hand. For example, in business conflict, the parties may
wish to get support from a judge to get a beneficial judgment.
Businessmen complain that they faced the dozens of swindlers and
in most cases, that cannot avoid the joining to the corruption
scheme [1]. Corruption development also relates to the legal status
of a certain official. Accordingly, today little or no principles have
been elaborated or put in place about the idea of corporate solidarity,
poor psychological training of that category of persons, which does
not allow to resist the temptation of bribery, excessive conformism in
relations with a direct leader who does not properly fight corruption,
because he does not have collective responsibility for detected
corruption crimes or violations associated with corruption, lack of life
skills to overcome complex service and personal problems, not
developed and not implemented psychology of adoption and
implementation of solutions based on the standards of law, morality,
and social justice, not produced a steady lack of desire to receive
undue benefits and any other benefits and services for their work.

Political corruption, as the form of corruption in general, gathers
threatening speed and is used by ruling elite to seize and maintain
the power, to nullify the political competitors by outwardly legal, but
the actually unlawful seizure of public resources to exploit them for
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their own political aims in return of the future «dividends». The forms
of such corruption include: lobbying, protectionism, favorable
appointment to public office, investment of commercial structures at
the expense of the state budget, management of civil servants,
commercial structures through the appointment of relatives and folks
in them, establishment of joint-stock companies based on state
enterprises, granting of privileges, advantages, exceptions from
general rules for «their» firms and companies, transfer of state
property to joint-stock companies, non-transparent privatization
(for example, the privatization of OJSC «Odessa Port Planty),
a fictitious bankruptcy, sending children to study abroad at the
expense of sponsors, etc. [7, p. 7].

There are no any uncorrupted life spheres in Ukraine. It creates
considerable threats to democracy, the rule of law, implementation
and development of civil society. This phenomenon exists
everywhere in social life. Today, there’s a big gap between the
country!s huge opportunities and living conditions of its citizens.

At the same time, it is impossible to fight Ukrainian corruption
only with repression. That phenomenon may be frighted by
comprehensive social reforms under which faithful and honest
conduct will become beneficial for society. Until then, all newly built
government institutions will come to a standstill. The first step of
counteractions is changing of Ukrainians’ attitude to corruption,
making them unwilling to give inappropriate benefits to corrupt
officials. The results of numerous applied scientific researches show
that the state, acting individually, without an active support of citizens
and social society institutions cannot decrease the corruption level,
moreover, it is just impossible [8, p. 111]. To do that, there must be
implemented the set of measures to promote the understanding that
corruption is not normal, but inappropriate and blatant phenomenon.
The development and implementation of anti-corruption culture
mechanism are one of the anti-corruption principles. Meaningful
implementation of legal culture among citizens will considerably
influence the arbitrariness of those in power [9]. It may be done
through continuous educational seminars in schools, educational
institutions, articles and videos in mass media, motivational stories,
etc. Unfortunately, now that work is limited to two or three
promotional billboards in the cities.

Healed social society, economically and politically free, will be
able to ensure independent control over corruption in public
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administration area. That is why it is reasonable to regard civil
control in terms of control over civil society institutions. Such actions
of civil society institutions are aimed at increasing the efficiency of
public authorities, as well as state and municipal organizations and
institutions in the process of developing and implementing their
public policy [7, p. 113]. The development of civil anti-corruption
initiative will become an appropriate instrument to prevent that
negative phenomenon in Ukraine. Now Ukrainian public users have
numerous ways to participate creation and implementation of anti-
corruption policy: advisory bodies have been set up and functioning,
which include representatives of the public. The public is widely
involved with donors who provide funding for implementing reforms
and can somehow put pressure on Ukrainian authorities, and so on.
According to the Ministry of Justice, there are registered more than
130 public organizations in Ukraine which in one or another way
declare their intentions to fight the corruption, about 350 public
associations which tasks are to protect civil rights and freedoms, and
about 30 organizations aiming to facilitate civil servant screening
processes in Ukraine. The new about those organization is that they
are now created not only in Kyiv but also in regions [10]. But the
imperfection of legislation on the definition of the rights and
obligations of civic organizations, the desire of activists to earn in
their activities, as well as the persecution of personal and political
goals by the public play a negative role in the perception of society
by the activities of civic organizations. Unfortunately, the scandals
about «grant-wasting» in the media still do not subsist. From time to
time there are news articles about corruption cases among public
organizations. An important problem in the work of anti-corruption
NGOs is the reluctance of the government to involve the public in
participating in the formation of a state anti-corruption policy, which
combines the resistance of both the authorities as a whole and their
leaders in particular; lack of political will and unanimity in making
important decisions. At the same time, public organizations complain
that they cannot exist only for their own money, so they are mostly
funded by national or international donors [11, p. 233] which makes
them dependent, discriminatory and accountable.

Nevertheless, the state has been recently implementing anti-
corruption mechanisms by anti-corruption laws and creation of
anti-corruption agencies. We mean such Ukrainian anti-corruption
laws as «On Anti-Corruption Principles in Ukraine (Anti-Corruption
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Strategy)» for 2014-2017 No. 1699-VIl; «On the National Anti-
Corruption Bureau of Ukraine» No. 1698-VII; «On Prevention of
Corruption» No. 1700-VIl (came into force on April 26, 2015);
«On Amendments to Certain Legal Acts of Ukraine about the
Determining of Ultimate Beneficiaries of Legal Entities and Public
Persons» No. 1701-VIl. In addition, under the Decree of the
President of Ukraine No. 808/2014 of October 14, 2014, the National
Anti-Corruption Policy Council was created as an advisory body of
the President of Ukraine, which activities are aimed at the full and
effective implementation of its constitutional powers in that area.

The anti-corruption strategy covers all key legal relations
segments arising both in anti-corruption professional activities of
competent government agencies (including law-enforcement ones)
and also during the implementation of preventive measures
(i.e. prevention of crimes and corruption).

Ukrainian laws provide for the system of specially authorized
anti-corruption bodies: prosecution bodies, the National Police of
Ukraine, the National Anti-Corruption Bureau of Ukraine, the National
Agency for Prevention of Corruption.

Its a shame that the above list does not include the Security
Service of Ukraine, although Art.2 of the Law of Ukraine
«On Security Service of Ukraine» provides that the tasks of the
Security Service of Ukraine include prevention, detection,
termination, and investigation of organized crime activity and
corruption in administration and economic field.

The new Law of Ukraine «On Prevention of Corruption» that
came into effect on April 26, 2015, there was created the National
Agency for Prevention of Corruption. As a special status central body,
the Agency ensures creation and implementation of the national anti-
corruption policy and is accountable to the Verkhovna Rada of
Ukraine, and controlled and accountable before the Cabinet
of Ministers of Ukraine. Public control over its activities is ensured by
the Public Council at the National Agency, which, according to the
requirements of Art. 14 of the said law, is created and formed by
the Cabinet of Ministers of Ukraine from 15 persons according to the
results of the competition. The Public Council will hear the information
on the implementation of the plans and tasks of the National Agency,
approve annual reports on its activities, provide conclusions on the
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results of the examination of its projects, delegate to its National
Agency a representative with the right of deliberative vote.

A significant obstacle to the fight against corruption in the
activities of the National Agency for the Prevention of Corruption is
the creation of obstacles in its work, and namely: insufficient material
and technical base, lacking human resources, lacking territorial
administrative bodies, lacking support from the Cabinet of Ministers
of Ukraine, conflict with the Ministry of Justice of Ukraine, delayed
election of the fifth member of the National Agency for the Prevention
of Corruption, etc.

Repeated cases of delaying the registration process of
regulatory acts adopted by the National Agency for the Prevention
of Corruption, which greatly complicated the work of the agency.
Thus, the lengthy and complicated process was the approval of the
text of the document, which regulates the procedure for the control
and complete verification of the declaration of the person authorized
to perform the functions of the state or local government
(on February 13, 2017, the Ministry of Justice finally registered the
relevant decision of the National Agency for the Prevention of
Corruption «On Approval of the Procedure for Controlling and Full
Verification of the Declaration of the Person Authorized to Perform
the Functions of the State or Local Self-Government» dated
February 10, 2017, No. 56).

The National Anti-Corruption Bureau of Ukraine is the law
enforcement agency of Ukraine with wide authorities in prevention,
detection, termination, and investigation of corruption crimes
committed by top officials.

The National Anti-Corruption Bureau of Ukraine was created on the
basis of the Law of Ukraine «On the National Anti-Corruption Bureau of
Ukraine» of October 14, 2014. Such experience is new to our country.
Similar structures exist in USA, Poland, France, Singapore, Israel, and
India. The task of the National Anti-Corruption Bureau of Ukraine is the
prevention of criminal corruption offenses committed by top officials
authorized to perform the functions of the State or local self-government
and create threats to the national security.

The National Bureau is controlled only by the committee of the
Verkhovna Rada of Ukraine competent in anti-corruption activities.
In addition, the Director of the National Bureau notifies the President
of Ukraine, the Verkhovna Rada of Ukraine and the Cabinet of
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Ministers of Ukraine about the principal issues of the National
Bureau and its departments and the progress of tasks assigned to it,
including compliance with laws, rights, and freedoms of citizens.

In accordance with the Law of Ukraine «On Amendments to
Certain Legislative Acts of Ukraine on Ensuring the Activities of the
National Anti-Corruption Bureau of Ukraine and the National Agency
for the Prevention of Corruption» of February 12, 2015, No. 198-VIII,
amendments to the Law of Ukraine «On the Prosecutor’s Office»
were made. In accordance with the aforementioned Law, the
General Prosecutor’s Office of Ukraine created (on the rights of a
structural unit) the Specialized Anti-Corruption Prosecutor’s Office,
which is entrusted with the following functions: 1) supervising the
observance of laws during the pre-trial investigation carried out by
the National Anti-Corruption Bureau of Ukraine; 2) maintenance of
state prosecution in relevant proceedings; 3) representation of the
interests of a citizen or state in court and related to corrupt or
corruption-related offenses.

In accordance with Art. 8 of the Law of Ukraine «On the
Prosecutor’s Office» the function of supervising compliance with laws
while carrying out operational-search activities and pre-trial
investigation by the National Anti-Corruption Bureau of Ukraine is
carried out exclusively by the Specialized Anti-Corruption
Prosecutor’s Office. Despite the fact that the head of the Specialized
Anti-Corruption Prosecutor’s Office is, at the same time, the Deputy
Prosecutor General of Ukraine, the legislators virtually removed him
from subordination to the latter, which actually created favorable
conditions for the merger of the National Anti-Corruption Bureau of
Ukraine and the Specialized Anti-Corruption Prosecutor’'s Office,
and, as a result, their complete lack of control .

So, despite the fact that in accordance with part 5 of Art. 36 of
the Criminal Procedure Code of Ukraine, higher prosecutors have
the right, by their motivated decision, to entrust the commission of a
pre-trial investigation of any criminal proceeding to another pre-trial
investigation body in the event of its ineffectiveness; at the same
time, the same norm prohibits even the Prosecutor General of
Ukraine to entrust the pre-trial investigation of criminal offenses to
the suspects The National Anti-Corruption Bureau of Ukraine, and
other pre-trial investigation bodies. That is, actually allowed to
detectives of the National Anti-Corruption Bureau of Ukraine conduct
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a pre-trial investigation on the subjects they are investigating, and
more precisely, on any matters that they have taken to its
proceedings, not only ineffectively, but also at its discretion, also
biased, in violation norms of procedural law and the rights of citizens,
which contradicts the basic principles of criminal proceedings, listed
in Art. 7 of the Criminal Procedural Code of Ukraine, including the
rule of law, and accordingly the presumption of innocence, legality,
equality of all before the law and the court, the provision of rights and
freedoms and personal integrity, etc. [12].

The provisions of the aforementioned article of the Criminal
Procedure Code of Ukraine are absolutely unacceptable and
contrary to the very essence of the prosecutor’'s oversight of the
observance of laws during the pre-trial investigation in the form of
procedural guidance, and that detectives of the National Anti-
Corruption Bureau of Ukraine «In order to prevent, detect,
termination and disclosure of crimes attributed to his investigation,
according to the decision of the Director of the National
Anti-Corruption Bureau of Ukraine (which is absolutely legal
inaccuracy and, in agreement with the prosecutor of the Specialized
Anti-Corruption Prosecutor’s Office (that is, by anyone and not
necessarily its leader), may also investigate crimes that are
attributed to the investigators of other bodies». In this sense, it is
important that neither the Law of Ukraine «On the National
Anti-Corruption Bureau» nor the Law of Ukraine «On Prosecutor’s
Office» contain provisions that would establish specific responsibility
of the same leaders of the National Anti-Corruption Bureau of
Ukraine and the Specialized Anti-Corruption Prosecutor for
non-compliance requirements of legislation, including and the
protection of the rights and freedoms of citizens, or the violation of
their professional duties, which also can form a sense of
irresponsibility in them in the aggregate [11].

So, the investigation authorites may not enjoy total
independence allowing the limitation of individual rights. Such
institutions are independent in case of their depoliticization. Actually,
it is aimed at increasing the level of organizational and operational
autonomy, guaranteed by institutional and legal mechanisms aimed
at preventing unlawful political interference. In international practice,
anti-corruption agencies are either accountable to and controlled by
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the certain regime or have constitutional status equal to the
ombudsman or judicial authorities.

One more serious gaps in anti-corruption activities in Ukraine
are gaps in legislation in the sphere of qualification of corruption
crimes. Vague legal definition of unlawful benefit or gift enables
judicial authorities to qualify, at their discretion, a corruption crime
subject to criminal liability to corruption offense subject to
administrative liability. At the same time, courts are allowed to apply
different types of penalties for an offense committed in connection
with corruption that has different powers and the effects of
punishment, fines also provide for one corruption violation of different
sizes, given to the discretion of the judges who have the right to
choose the limits of the punishment at their discretion, in fact, it is the
leverage of the judge’s influence on the citizen who committed the
offense, which may lead to a judge’s desire to obtain an unlawful
benefit for the decision taken.

Also, it is doubtful that the concept of close relatives under
Ukrainian laws do not include cousins, second cousins, nephews,
nieces, godfathers, and godmothers. That creates certain difficulties
in finding out the accountable relations among close relatives in
public governmental and local authorities. Nepotism creates personal
relations (secret agreements) that weaken the mechanisms of
control and prevention of corruption.

The letter of the High Specialized Court «On the Prosecution of
Certain Offenses Related to Corruption dated 05/22/2017» is an
absolute manipulation of the terms «dismissal» and «termination of
activity». According to the content of the letter, it is established that
the term «termination» in the general rule (Art. 36 of the Labor Code
of Ukraine) correlates with the term «dismissal» as an integral part,
covering the latter. This follows from the analysis of the norms of
other special legal acts, in particular the provisions of the Law of
Ukraine «On Civil Service» (Art. 83), the Law of Ukraine «On the
Status of a People’s Deputy of Ukraine» (Art. 4), etc., where the
specified terms cover each other. At the same time, that rule has
exceptions. Thus, the Law of Ukraine of June 2, 2016, No. 1402-VIII
«On the Judiciary and Status of Judges» (hereinafter — Law
No. 1402) distinguishes between the terms «dismissal»
(Art. 112-118) and «termination» (Art. 119-125), and therefore,
delimits them, providing for different grounds for the occurrence of
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such legal facts The above mentioned provisions of that Law totally
correspond to Art. 126 of the Constitution of Ukraine which makes
distinction between those concepts. A similar approach is used by
the legislator to terminate the powers of the judge of the
Constitutional Court of Ukraine and his dismissal (Art. 149’
of the Constitution of Ukraine). The above explanation leads to the
selectivity of responsibility, the formation of corruption schemes,
the confusion of legislation, as in the first part stated that the
determinants of «termination» and «dismissal» are correlated as
integer and part, in the second part it is noted that this statement is
not for everyone. Namely, the uncertainty of the essence of the term
«termination of activity» and hypocrisy on the part of the judicial
system makes it impossible (or, on the contrary, it does not allow,
selectively) fulfilling the duty to those who performed the functions of
the state and local self-government one year after the termination
of activity, and this also avoids the identification of unlawful benefits.

The above listed gaps in legislation are only examples of the
existing problems in bringing individuals to legal responsibility for
corruption offenses.

And lastly, we would like to disagree with the idea of introducing
an anti-corruption court in Ukraine, and, in accordance with the
Constitution of Ukraine, this court is endowed with specialized,
special powers that do not exist in the modern judicial system, as the
very feature of its specialization does not coincide with the legal the
characteristics of existing courts in the country. And then
the introduction of it as a court with general powers makes no sense
in its creation. It would be more appropriate to allow all courts to hear
corruption-related cases, which will allow creating the uniform anti-
corruption system in courts. Instead, today we will be threatened to
create a pocket court that will target ordinary citizens who are not
able to defend themselves and will be convicted on the basis of
illegally obtained, wrong, or violent evidence or the evidence
obtained in the composition of the crime. That means that the
effectiveness of the said court will depend on the number of sham
cases, instead of the quality of anti-corruption measures directed to
the punishment of large-scale corruptive scheme players.

At the same time, there’s almost no any motivation mechanism
allowing to detect corruption schemes and corruptive officials. Today,
disclosers operate on their own altruistic motives and subjective
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heroism. That is why it is necessary to introduce, at the legislative
level, a percentage of the saved amount of funds (for example,
10-15 %) to each discloser.

Summing up the above, we believe that existing gaps in
combating corruption can be eliminated by the gradual introduction
of qualitative reforms, the creation of the anti-corruption culture of
society, elimination of gaps in legislation, but the people should not
be ineffective, they should be aware of their own role in
counteracting this phenomenon. Its participation is necessary
because there are many roles that society can play more effectively
than any other institution.

Along with this, it is necessary to create a mechanism of
deterrence and counterbalance, control (responsibility) of state
power to society, transparency of the process of making major state
decisions (including personnel).

Effectiveness improvement by: justified criteria for determining
the optimal structure and size of executive bodies, since changes in
their structure, status and functions are often corporate, not national
interests; eliminating institutional reasons for a conflict of interests
(for example, preventing the combination of functions of definition of
rules, control and provision of public services in one body);
decomercisation of state and municipal activities, including through
the delegation of certain public social and legal services to non-state
structures (for example, this process has long been taking place in
the sphere of notarial activity); ensuring information transparency of
the decision-making process of executive bodies (including access to
financial documents of state bodies of non-governmental
organizations and mass media); introduction of mechanisms
of public influence on the activity of state departments (independent
examination of public decision-making projects) [1].
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kaghedpu admiHicmpamueHO20 rnpasa ma rnpouyecy HauyioHanbHOI
akadewmil HympiwHix cripas, M. Kuis;

@Pewyk B. B. — kaHOudam ropuduyHUX Hayk, doueHm, 3agidysay
Kaghedpu piHaHCO8020 rfpasa ma ickaribHO20 adMiHiCmpy8aHHS
HauiornanbHoi akademii eHympiwuHix cripas, M. Kuig

Mpobnemu npotuaii kopynuii B YkpaiHi

3OiMCHEHO  aHani3a  KopymnuiiHMX  nposiBiB B YKpaiHi.
CxapakTtepusoBaHo ApibHy Ta aginoBy kopyndii. Ocobnuey yeary
NpyAINeHo KoHuenuii  MomiTUYHOI  KOpynuii, $Ky BUKOPUCTOBYE
npaBngaya enita 3 MeTOK 3axOMnfeHHs Ta NIATPUMKU BNaau, a Takox
NPOTUCTOSIHHA  MOMITUMHUM  KOHKYpeHTaMm. BuaBneHo TpygHoLui
B KOHTEKCTIi BNPOBa[KEHHs 3axodiB i3 npotuaii  kopynuii
KOMNETEHTHUMW OpraHamMmu, siKi BUKOHYIOTb L0 JiSiNbHICTb.

Knro4yoBi cnoBa: Kopynuid, Aep)KaBHe ynpaBmniHHA, KOPYMUinHi
NpaBoOMNOpPYLLEHHS, agMiHICTpaTUBHA BiAMOBIAANbHICTb, OOMEXEHHS,
oOMeXeHHs Bnagu, HE3aKoHHi nNinbri, MOAAPYHOK, KOHMIIKT
iHTepeci..
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YK 342.534.6

HemudeHko B. O. — kaHAMAAT IOPUANYHMX Hayk,
JoueHT, npodecop kadeapwn KOHCTUTYLINHOIO
npaea Ta npas noavHM HauioHanbHOI akagemil
BHYTpIiLLHIX cnpas, M. Kuis

HAMPAMUN BOOCKOHAJIEHHA IHCTUTYTY
AOCTPOKOBOI'O NMPUMUHEHHA NOBHOBAXEHDb
AENYTATIB MICLLEBUX PAL

Po3serisiHymo iHcmumym 80CcmpoK080o20 MPUNUHEHHS
rosHogaxeHb Oeriymamie micuyesux pad. BuceimieHo Harpsmu to2o
B800CKOHalleHHs1 8 KOHmekcmi OeueHmpanizauii nybniyHoi  enadu
8 YKpaiHi.

Knio4yoBi cnoBa: npaBoBui cTaTyc, genyratu micuesux pag,

[OCTPOKOBE MPUMUHEHHS MOBHOBaXKEHb [enyTaTiB MicLeBuX paf,
micLieBe caMoBpsAAYyBaHHS.

H WHIi B YKpaiHi TpMBa€e KOHCTUTYLIMHO-NpaBoBa pechopmMa, BaXMBUM
ernemMeHTOM SKOi NocTae AeueHTpanisauia nybniyHoi Bnagu. Ha
Cy4acHOMY eTari BXe € NepLli NO3UTUBHI i pe3ynbTaTu: 400poBinbHE
ob’egHaHHA TepuTopianbHUX rpomag, 30inblUeHHS MiCLEBMX BIOMDKETIB,
3MIiLUHEHHA  MaTepianbHOI  OCHOBWM  MICLEBONO  CaMOBPSOYyBaHHA,
NOKpPaLLEHHS iHGPaCTPYKTypu ob’eqHaHMX TepuTopianbHUX rpomag.
Tak, KOLTOM MiCLEBOro OLmKeTy N gepKaBHMX CYOBEHLUI 34iMCHEHO
PEMOHT BYNMUb, AOpir, MOCTiB, OGnalITOBaHO nNapkym Ta CKBepM,
BiAOy#oBaHO coujanbHi 00’'ekTU (OUTAYi cagky, LKINbHI M OOLLKINbHI,
MeOWYHI 3aknagu TOLWO), a TakoX MpOBeOEeHO PEKOHCTPYKLiD Ta
BMNPOBaMKEHO B Haratbox agMiHiCTpaTUBHO-TEPUTOPIANbHUX OOUHMLSAX
3axoan 3 eHeproedeKTNBHOCTI TOLLO.

OgHak € HuM3Ka npaBoOBUX, MOJNITUYHUX, AOMiHICTPATUBHKX,
EKOHOMIYHUX, couianbHUX, TePUTOPIanbHUX Ta IHWKWUX YUHHUKIB, SKi
HeraTMBHO MO3HA4alTbCA Ha pe3ynbTaTtax MyHiLMnanbHO-NPaBoBOl
pecdbopMn Ta CeKkToparnbHOI AeueHTpanisauii, 3okpema B OCBITI,
MeOMLMHI, norictuui (ynpaeniHHA MyHiuvMnNansHMMKM MaTepianbHUMK,
iHcbopmaLUiiHUMK, TIOACBKUMM pecypcamMmn 3a paxyHOK MiHimisauit
BUTpAaT), y chepi 6e3nekun, 3eMenbHNX BigHOCMHAX TOLLO.

EdekTnBHICTE MyHiLMNanNbLHO-NPaBoOBOI pedopMn 3anexunTb Big
CMiNbHOT AiANbHOCTI Aep)KaBW, OpraHiB MiICLLeBOro caMoBpsiAyBaHHS

© Oemupgenko B. O., 2017
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Ta NEPBUHHOrO E€NIEMEHTY CUCTEMWU MICLEBOrO CaMOBpPSiAyBaHHSA B
YKpaiHi — TeputopianbHux rpomag. 3 ornsagy Ha noniTM4YHy i NnpaBoBYy
BOMIO LOAO 3MiLHEHHS MiCLEeBOro camoBpsiQyBaHHS, Ha CbOrogHi
came Bif OiSNbHOCTI TepuTopianbHUX rpomMag Ta IX NpeAcTaBHULLKNX
i BMKOHaBYMX OpraHiB  3anexuTb  YCMilHICTb  3AINCHEHHSA
JeueHTpanisauii B YKpaiHi, nigBuLEHHS PpiBHA KOMMOPTHOCTI
NPOXXMBaHHA B cenax, cenuwax i Mictax.

OpraHu MicLLeBOro CamoOBpsSiAyBaHHA OTpUManyM MpaBoBi Ta
diHaHcoBi MOXNMBOCTI. BoOHWM noOKnMuKaHi 3abe3neuntn MicueBumn
€KOHOMIYHUA  PO3BUTOK, rapaHTyBaTM  HagaHHA  HaCeNeHHH
BMCOKOSIKICHMX i OOCTYMHMX  NYyOmMiYHMX  nocnyr Ta  HecTtn
BigNOBIganbHICTb 3a pe3ynbTaTi BRacHOI AianbHOCTI, nepeayciMm nepeq
TepuTopianbHO rpomMagotn. ToMy YChilHICTE MyHiUMNanbHO-NPaBoBOI
pedopMu 3anexutb came Big [AiEBOCTI  iHCTUTYTY  HOPUANYHOT
BiQMNOBIganbHOCTI, 30KpeMa MyHiLmMnaneHO-NpaBoBOI BianoBiganbHOCTI
opraHiB i nocagoBmx 0cCib MicLEBOro camoBpsiyBaHHs B YKpaiHi.

Y KOHTEKCTi BaXNMBOCTI [N CydacHOI OPUAUYHOT HayKu
Ta MPaKTUKM  MOBHOUIHHOrO, YycebiyHOro, KOMMSIEKCHOMO 1
CUCTEMHOrO po3po0sieHHs NpobrnemMaTku MyHiuMnanbHO-NpaBoBOl
BiAMNOBIAANbLHOCTI METOW L€l cTaTTi NocTae AOCNIOKEHHSA TaKoro
IHCTUTYTY  MyHiUMNanNbLHOro npaBa YKpaiHW, $K [OOCTPOKOBE
NPUNUHEHHSA MOBHOBaXKEHb OenyTaTiB MicueBuX pag. HaranbHowo €
notpeba B HanpautoBaHHi 3aKOHOAABYMX MPOMO3MLIA  LWOOo
BOOCKOHAmNEHHS iIHCTUTYTY OOCTPOKOBOIO NPUNUHEHHSI NOBHOBAXEHb
jenyTtaTtiB MicueBuX paf, SKAN He MOBHOK Mipok Bignosigae
BMMOraM CbOrogeHHs.

Bapto 3ayBaxutn, WO TEOPETUYHi Ta MpPaKTUYHi acnekTu
npaBoBOro CcraTycy MicueBux papj, IxHiX pgenyratisB 6ynu
npeametom  gocnimkeHs M. O. banmypatoBa, O. B. bataHoBa,
J1. B. bopucnagsckkoro, . T1. bytko, O. M. lNopwkosa, |. B. ApobyLua,
B. B. €BOoknmoBa, b. B. KannHoBcbKoro, H. B. KamiHcbKoT,
B. M. Kamno, A. M. Konogis, M. |. KopHieHka, B. B. KpaBueHka,
J1. 1. NaGeHcbkoi, M. M. JiobueHka, O. . MypawwuHa, B. ®. Onpuiuka,
M. . Opsix, M. B. lMitunka, B. ®.lNoropinka, M. B. NocTtoBoro,
C.T. Psboea, O.M. ConoHeHka, M. |. CtaBHinuyk, K. M. Toguku,
O. ®. dpuubkoro, O. B. YepHeubkoi, HO. C. lemwyyeHka Ta iHWNX
HayKkoBU,iB. [1pOTe KOMMNEKCHOMO Ta CUCTEMHOIO OOCTiAKEHHSA MiACTaB i
npoueaypu OOCTPOKOBOrO MPUMMHEHHST MOBHOBaXKEHb  AenyTarTiB
MicLeBMX pag (3 ypaxyBaHHsIM 3MiH i JOMOBHEHb OO 3aKOHOAABCTBA
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YKpaiHu), CnpsMOBaHOrO Ha MOCWUNEHHsI MPOTMAiT Kopynuil B YkpaiHi,
O0Ci Hemae, Lo B13HA4ae akTyarnbHIiCTb 06paHoi TeMu.

OkpiM LbOro, iHCTUTYT AOCTPOKOBOIO MPUMNUHEHHS MOBHOBAXEHb
AenyTariB MicLEBUX paf TiCHO MOB’S3aHWIA 3 IHCTUTYTOM LOCTPOKOBOIO
MPUMMHEHHSA MOBHOBaXEHb MICLIEBUX paf, SKUA Takox noTpebye
I'PYHTOBHOI yBarm 3 ©OOKy NpeacTaBHUKIB HAayKOBO-EKCMEPTHOrO
cepefoBvla i BOOCKOHANEHHs, 3 Ornsigy Ha  NpOBEAEHHS
KOHCTUTYLMHO-NPaBOBOI Ta  MyHiLuMNanbHO-NpaBoBoi  pedopm B
YKpaiHi, a TakoX Ha reononiTUYHI NparHeHHs YKpaiHCbKOro Hapoay.

lMnTaHHA [OCTPOKOBOIO MPUMMHEHHS MOBHOBaXEHb MiCLLeBUX
pag i genyraTiB MicueBux pa HabyBae 3HAYYLLOCTI B KOHTEKCTI
JeueHTpanizaudii  nybniyHoi  BNagw, CTaHOBIIEHHA  MiCLEBOro
camoBpsagyBaHHS sK  e(eKTMBHOI CUCTEMWU YNpaBfiHHA  LWOA0
BUpILLEHHA MicueBMX NoTpeb i 3anuTiB Nogen, a TakoX HaranbHOl
HeoOXiAHOCTi HOPMAaTUBHO-MPABOBOr0 3aKPINSIEHHA Ta MPaKTUYHOTO
BTINMEHHS  KOHCTUTYLMHO-MPaABOBOro  CTaTycy  TepuTopianbHOI
rpomMagu sik NepBMHHOrO cyb’ekTa MicLLEeBOro camoBpsiayBaHHs. BiH €
nepLlompkepenoM MyHiUunaneHoi Bragu, a OTXe, Mae BOnoAaitu
ePeKTMBHUMMU i OiEBMMM MEXaHiIi3MaMn Ta 3acobamu LWoA0 KOHTPOITH
3a 11 30iCHEHHAM.

Ha >xanb, HWHI nonoxeHHs cT. 6 3akoHy YkpaiHu «[po micuese
camoBpsayBaHHsA B YKpaiHi» Big 21 TpaBHa 1997 poky Ne 280/97-BP [1]
npo Te, WO «MEePBMHHUM Cy0’€KTOM MICLLEeBOro CamMOBpsiAyBaHHS,
OCHOBHUM HOCiEM MNOro (PyHKLIN i NOBHOBaXeHb € TeputopianbHa
rpoMaga», NepeBakHO € AeKrnapaTUBHUMMU.

BignosigHo go cT1.78 3a3HayeHoro 3akoHy, MOBHOBAaXXEHHSI
MiCLUEBOI paaM MOXYyTb OyTWU NPUNMHEHI [OCTPOKOBO PilUEHHSIM
MicueBoro pecpepeHayMmy, SKWO: a) paja nNpURHANa pilleHHa 3
nopyweHHamM KoHCTUTyuii Ta 3akoHiB YKpaiHu, npaB i cBoboA
rpomMagsiH, irHopyuM BUMOTM  KOMMETEHTHUX  OpraHis  npo
NnpyBeOEHHS LMX pilleHb Y BiAMNoBigHICTb 40 3akoHOZaBCTBa; 6) cecii
pagun He BiobyBalTbCa 6€3 MNOBaXHUX MNPUYMH Yy BU3HAYEHI
3aKoHO4AaBCTBOM YKpalHW CTPOKW, paga He BUpILLYE MUTaHHS, L0
HanexaTtb A0 1l NOBHOBaXeHb.

OpgHak B YKpaiHi OOHWHI He MNPUAHATO 3aKOH MpO MiCLeBUN
pecdepeHayMm, akuin Br YiTKO 3aKpinvMB Npoueaypy MOoro NpoBeaeHHS.
MonepepnHin 3akoH YkpaiHn «[po BceykpaiHCbKMA Ta MicLeBi
pedepeHgymm»  Big 3 nunHa 1991 poky  Ne 1286-XIl, wo
pernaMmeHTyBaB 3a3Ha4yeHui NopsaoK, yTpaTMB YMHHICTb Ha nigcTasi
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3akoHy Ykpainm «[lpo BceykpaiHCbkuin  pedbepeHaym»  Bif
6 nuctonaga 2012 poky Ne 5475-VI [2].

Okpim uboro, 3akoH YkpaiHu «[1po micueBe caMoBpsioyBaHHS B
YkpaiHi» Hagae TepuTopianbHin rpomagi npaBO  LOCTPOKOBO
MNPUMUHATA  MOBHOBAXEHHS  LUNSXOM  MPOBEAEHHS  MiCLIeBOro
pedepeHOyMy nuWe CTOCOBHO CiflbCbKOI, CENULLHOI, MICbKOI,
panoHHOI B MicTi pagun. BogHodac Ut npoueaoypy He MOXHa
3acTocyBaTM CTOCOBHO OONacHOi Ta paloHHOI pagu, WO, Ha Hawy
OYMKY, € HENpaBUNbHUM Ta anoriyHUMm.

TeputopianbHa rpoMaga MOCTa€ MEPBUHHUM  CYO’€EKTOM
MicueBoro camoBpsigyBaHHA. Came iR, 3rigHo 3i cT. 140 KoHcTtutyuii
Ykpainu, HanexuTb npaso Ha 3[iNCHEHHS MiCLIeBOro
CaMOBpsiAYBaHHSA, a palioHHi Ta obnacHi pagwu, BignoBigHO 4O CT. 5
3akoHy VYkpaiHm «[llpo mMicueBe camoBpsiayBaHHA B YKpaiHiy,
Hanexatb OO0 CUCTEMW MICLLeBOro camoBpsaayBaHHS SK 11 eNeMeHT,
WO Mae npeacTaBnATU CNiMbHI IHTEpecu TepuTopianbHUX rpomMaj
cin, cenuw, i MicT. Takmm 4YWHOM, TepuTopianbHi rpomMaau,
0obpoBinbHO 06’efHaHI TepuTopianbHi rpomMagu, ki PyHKLIOHYOTb
y Mexax BignoBigHMX panioHiB Ta ob6nacter, MarTb BOSOAITU
edeKkTMBHUMM 3acobamMu  KOHTPOM 3a AianbHicTio  obnacHux
i paioOHHWX pag, cepea SKUX IHCTUTYT MicLLeBOro pedepeHaymy.

Ha xanb, iHWi 3acobu KOHTpOM TepuTopianeHOI rpoMagu 3a
opraHamu MicLeBOro camoBpsiAyBaHHA, SIKi € HCTUTYTaMu npamol
aemokpartii, abo Bkpa MOBEPXHEBO BperyrnboOBaHO HaLioHanbHUM
3aKOHOA4ABCTBOM, aboO Len npouec 34iMCHITb He B iHTepecax
TepuTopianbHOi rpoMaauM, a Ha jJgorogy MneBHUM iHAaHCOBO-
NMPOMUCIIOBUM Tpynam Ta iX MNOMiTM4YHMM nobicTam y [OepXKaBHUX
IHCTMTYUIAX nepen 4YeproBum BMOOPYMM MNPOLIECOM OpraHiB i
nocagoBuMx OCiO MiCLLEBOro caMoBpsiAyBaHHS.

[MeBHMMU MNO3UTUBHUMWU 3PYLUEHHAMWU O3HayeHe MPUAHATTS B
nepwomMy umutaHHi Bubopuyoro kopekcy YKpaiHW, MOKIMKAHOrO
koaudikyBaTuU BCe BMOOpYEe 3aKOHOOABCTBO YKpaiHU W YHidikyBaTu
BMOOpYi npouenypu, SKi € BaXIMBUMU Mif Yac MPOBEAEHHST Pi3HUX
BMaIB BMOOPIB B YKpaiHi, a Takox 3abe3neuntu N rapaHTyBaTu
OEeMOKPaTUYHICTb | NEriTUMHICTL Npouecy BiflbHOrO, PIBHOMPaBHOMO
BONEBUSIBNEHHS rPOMaAsH y npoueci (hopMyBaHHS OpraHiB MicLLEBOro
caMOBpsifyBaHHs 11 0DpaHHA  MocadoBMX  OCiO  MicLeBoro
CaMOBpsiyBaHHS!, CnpuaTy NobyaoBi €ANHOI, BHYTPILLIHBO NOroaXXeHol
Ta 30anaHcoBaHOi BUOOPYOI CUCTEMM, KITHOUYOBUMW O3HAKAMU SIKOI
MatoTb CTaTh CTabinbHICTb Ta ePEKTUBHICTL DYHKLIOHYBAHHS.
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BogHouac iHLWi iHCTUTYTN NEeriTMMHOro BMMMBY Ta KOHTPOIO
3a [fignbHiCTIO MicueBMX pag | genyrtaTtiB  MicueBux pag
noTpebyoTb HaranbHOro 3aKOHOL4ABYOrO pPerynoBaHHsA. 3oKkpema,
Le npoueaypa niarotoBkW, NpoBeAeHHs 360piB, MITUHTIB, NOX0OAIB
i A€MOHCTpALl, O HUHI NULLIE KOHLENTyanbHO pernameHToBaHa
cT. 39 KoHctutyuii YkpaiHn. BapTo 3ayBaxuTtu, o y BepxoBHii
Papi YkpaiHu 3apeecTpoBaHO [Ba 3aKOHOMPOEKTU MPO MUPHI
3ibpaHH4, AKi BXXe oTpumanu cxsarbHi Bigryku Big €Bponencbkoi
KOMicii 3a pgemokpartito 4Yepe3 npaBo (BeHeuiaHCbKOI KOMiCIT)
i noTpebyloTb SAKHAWWBMALIONO po3rnsay Ta  NPUAHATTS
napnameHTom YKpaiHu.

OuyeBMOHO, WO Taki HCTUTYTM peanisauii MyHiuunanbHOI
Bflagn TEpPUTOpIanbHOK rPOMagolo N KOHTPOO 3a OpraHisauieto
Ta YHKUIOHYBAaHHAM OpraHiB i nocagoBux OCI6 MicLeBoro
camMoBpsiAyBaHHS, 9K MiCLEBI iHiliaTMBM, rpOMaAChbKi CryXaHHS,
3arancHi 360py rpomMagsH 3a MiCUEM MPOXWBAHHA, BKpaw
NMOBEPXHEBO PErnamMmeHTOBaHO B HaLiOHANbHOMY MPaBOBOMY MOJ.
Ha Hawy gymky, Ons noBHOLIHHOI iX peanisauii He JocTaTHIM
Oyoe nuvuwe 3akpinfeHHs npaBa Ha iX 34iNCHEeHHs 3akoHOM
Ykpainm «[lpo micueBe camoBpsagyBaHHA B YkpaiHi» Ta
BCTAHOBJIEHHS!, WO NOPSAAOK X OpraHisauji Ta npoBeAeHHA Mae
BM3Ha4aTU CTaTyT TepuTopianbHOi rpoMagmn abo oKpeMe pilleHHsI
MicueBol pagun. BBaaemo, WO HUHILWHSA couianbHO-NoMiTUYHa
cuTyauis 3anexutb 0e3nocepedHbO Big4 TOro, WO Taki BaknuvBi
IHCTUTYTU NPAMOI AeMOoKpaTii MaloTb peryroBaT KOHKPETHI 3aKOHW.
MpaBunbHiCTL Uiel Te3n niaTBepakye i 4. 3 cT. 8 3akoHy YkpaiHu
«[Mpo MmicueBe camoBpsQyBaHHA B YKpaiHi»: Nopsgok npoBeaeHHs
3aranbHuX 36opiB rpoMagsiH 3a MiCLIeM MPOXMBaHHSA BU3HAYaETHLCA
3aKOHOM Ta CTaTyTOM TepuTopianbHOI rpoMazn.

3 [OCTPOKOBUM MPUMMHEHHSIM MOBHOBaXKEHb MiCLEBUX paj
Hepo3pMBHO MNoOB’'A3aHa npobrnemaTtvka MiacTtaB i npouenypu
JOCTPOKOBOIO NMPUMNMHEHHSA NMOBHOBaXKEHb AenyTaTiB MiCLIEBMX pag,
WO 3a3Hana neBHUX 3MiH i moTpebye MOCTyMmoBOro NOAArbLUIOro
BOOCKOHANEHHs Yy 3B’'A3Ky 3 MPUAHATTAM  aHTMKOPYMUNHOro
3aKoHodaBcTBa. BaknumBicTb LbOro NMTaHHA MOCUIOIOTL NPOLECU
JeueHTpanisaudii  nybniyHoi Bnagw, noB'\3aHi 3 notpeboto
HanarokeHHa eqEeKTUBHOrO KOHTPOM Ta  KOMYHIKauii Mk
TepuTopianbHOK MPOMaoo 1 AenyTaTtom MiICLLeBOI paau.

128



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

Cratteto 5 3akoHy YkpaiHu «[1po crtaTtyc genyratiB MicueBmx
pag» Big 11 nunHa 2002 poky 3a Ne 93-1V [3] 3akpinneHo Hu3Ky
BMMNAAKiB, KONMW MNOBHOBaXEHHA  genyTtata MicueBoi  paau
MPUMUHSAIOTECS  JOCTPOKOBO: @) BIAKNIMKAHHA denytarta MicLeBoi
pagn BubOpUSMW 3a BCTAHOBMEHOK 3aKOHOAABCTBOM YKpaiHu
npoueaypoto; 6) NPUNUHEHHST OO0 YKpaiHCLKOro rpomagsHcTea abo
BUI3OQy AenyTaTa MICLEBOI paau Ha NOCTINHE MPOXUBAHHSA 3a MeXi
YkpaiHu; B) oOpaHHsA abo npu3HadeHHs genyrtaTta MicLEeBOi pagu Ha
nocafy, 3avHATTA SKOI HEe CyMICHE 3 BUKOHaHHAM [enyTaTCbKuX
noBHoBaXkeHb 3rigHO0 3 KOHCTUTyuUielo | 3akoHamun  YKpaiHu;
r) obpaHHa Moro pgenyrtatom iHWOI MicueBOl paau; [n) BU3HaHHSA
cyooMm pgenyTtaTa MicueBoi paawn HegdiesgatHuM abo  6e3BiCHO
BiACYTHIM; €) cMepTb AenyTarta MicLeBoi paau.

BogHo4vac 3akoHoM YkpaiHu «[lpo 3anobiraHHs kopynuii» Bia
14 xoBTHA 2014 poky Ne 1700-VIlI [4] 6yno 3akpinneHo n.7 cT.5
3akoHy YkpaiHu «[1po ctatyc genyraTiB MicueBux pag».

BignosigHO [0 BHeCeHMX 3MiH, MOBHOBaXeHHs JdenyTtaTta
MicueBOi pagu [OOCTPOKOBO MNPUMUHAKTLCA aBTOMATUYHO 3 [OHA
HabpaHHSA 3aKOHHOI CUIK:

a) obBMHYBanNbLHOrO BMPOKY Cydy, 3a SKMM fenyTtaTta MicueBoil
paau 3acymkeHo 4o no3baBrieHHs BOi;

0) pilleHHAM cyay, SKMM MOro NpUTArHYTO A0 BiANoOBiAaNbHOCTI
32 BYMHEHHS KOPYMNUINHOro NpaBonopyLUeHHsi ab0 NpaBoMOPYLLEHHS,
MOB’sI3aHOrO 3 KOPYNU€to;

B) 06BMHYBAsNIbHOIrO BUPOKY Cyay, 3a SKUM [0 AenyTtaTta MicueBoil
pagu 3acTocoBaHO nMokapaHHA Yy Burnsai no3baBneHHs npasa
obinmatn nocagnm abo 3anMmMaTUCA OiANbHICTIO, MOB’A3aHOo 3
BMKOHAHHAM (PYHKLIN OepXaBuM UM MICUEBOro CamoBpsSLyBaHHS.
BapTo 3ayBaxutu, WO no3baBneHHs npaea obiimatyn nocagm abo
3aMMaTuCs 3a3HavYeHol AIANbHICTIO MOXYTb NPU3HaYaTN K OCHOBHE
nokapaHHs Ha CTPOK Big ABOX OO0 M'ATM POKiB abo Ak goaaTtkose
nMokapaHHsa Ha CTpPOK BiA ogHOro OO0 TpbOx poki. [Mo3baBneHHA
npaea ob6iiMaT NeBHi NMocagwn, MOB’A3aHi 3 BUKOHAHHSAM (DYHKLIN
aepxasu abo MiCLLEBOro caMoBpsiAyBaHHS, SIK AoAaTKOBE NMOKapaHHs
B crpaBax, nepegdayeHnx 3akoHoM YkpaiHm «[1po ouneHHs
Bnagu» [5], npu3HavawTb Ha M'aTb pokiB. [lo3baBneHHs npasa
obinmatn nocagu abo 3aMmaTtvucsa AiNbHICTIO, WO MoB’s3aHa 3
BMKOHAHHAM (PYHKLiN gepxaBu abo MicLEeBOro camoBpsgyBaHHs, K
OOJaTKOBE MOKapaHHs Mpu3HayalTb TOAi, KONMU BOHO He
nependaveHe B caHkuii ctatti Ocobnueoi YactuHM KpumiHanbHOro
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Kogekcy YKpaiHu, 3a yMOBW, LLO BiAMNOBIAHO OO XapakTepy 3Mo4uHYy,
ocobn 3acympKeHoro Ta iHWuX oOCTaBWH ChnpaBu, Cyd BU3Hae
HemMoXnmBuMm 36epexeHHs 3a HUMM npaBa obiimatv nocagm abo
3aMMaTtucs  OiSNbHICTIO, MOB’A3@HOK 3  BUKOHAHHAM  OYHKLIN
nepxasu abo micueBoro camoBpsigyBaHHs [6];

r) pilleHHAM cygy, 3a SKMM Ha JgenyTtarta MicueBoi paau
HaknageHo CTArHeHHs y Burnagi nosbaeBneHHs npasa o6GivmaTtn
nocagn abo 3ammaTtucs AiAnbHICTIO, NMOB'A3aHO 3 BUKOHAHHAM
dyHKUIM aepxaBu abo MicLeBoro camoBpsiayBaHHA. Take nokapaHHs
cy4 MOXe MpU3HaYnUTM Ha CTPOK Bif LLUECTN MicALIB 4O OOHOMO POKY,
He3anexHo Big TOro, 4Mm nepegbadeHe BOHO B CaHKUil CTaTTi
Ocobnueoi vactmHm Kopgekcy YkpaiHM npo  agMiHiCTpaTUBHI
npaBonopyweHHs (KYnAIT), konn 3 ypaxyBaHHSIM XapakTtepy
YYMHEHOro afMiHiCTpaTUBHOrO MNpaBOMoOpyLUEHHs, ocobu, sika Moro
BUYMHWIA, @ TAKOX iHWMX 0OCTaBWH CNpaBu Cya BU3HAE HEMOXIMBUM
30epexeHHs 3a Heto npaea obivmatn nocagun abo 3anmmaTtucs
OiSNbHICTIO, MOB’AA3aHOK 3 BUMKOHAHHAM pyHKUIM OepxaBu abo
MicCLEeBOro camoBpsAyBaHHS.

lMo36aBneHHsa npaBa o6GiimaTh neBHi nocagn abo 3anMmatucs
DISNbHICTIO, WO NoB’si3aHa 3 BMKOHaHHAM OyHKUin gepxaBun abo
MiCLLEBOrO CamMOBpSAYBaHHA, Cyd MOXe NPWU3HAYUTK CTPOKOM Ha
oavH piK, fKWo ue nepenbayeHo B CaHKLl,II cratti OcobnuBoi
yactnHn KYnArl. HaanKnaq, 4.3 cT. 172* «lMopyLweHHs obmexeHb
LWOAO CYMICHMLUTBA Ta CYMILLEHHSI 3 iHWWUMW BuOaMU LisinbHOCTI»
KYRAIl nepegbavyeHo agMmiHicTpaTMBHY  BignoBidasnbHICTb  3a
MOBTOPHI Ail, y4nHeHi ocoboto, SKy BNpoOOBX pPOKy Oyno Bxe
niggaHo agMiHICTPaTUBHOMY CTSAFHEHHIO 3a TaKi  MOPYLUEHHS:
a) NOpyLUEHHA BCTaHOBMNEHUX 3aKOHOM OOMEXeHb OO0 3alHATTSA
iHLLIOK OMfayvyBaHO AisNbHICTIO (OKpiM BMKIa4aLubKoi, HAyKOBOI Ta
TBOPYOI  JiSANIbHOCTI, MeAWYHOI Ta  CYAAIBCbKOI  MpaKTUKM,
IHCTPYKTOPCbLKOI MpakTukn y cdepi cnopTty) abo nignpueMHULIBKO
JisnbHICTIO; ) NopyLueHHs 0cobo BCTaHOBMEHUX 3aKOHOAABCTBOM
obMexeHb LoA0 BXOMKEHHA [0 CcKnagy MpaBriiHHA,  iHLIMX
BMKOHaBYMX ab0 KOHTPOSIbHUX OpraHiB, Harns4o0BoI paan NignpuemcTaa
abo opraHisauii, ki MaloTb Ha MeTI OTPUMAaHHS MPUBYTKY.

CaHkuis 4.3 cT. 172* «lMopyweHHs obmexeHb  Wwono
CyMiCHMUTBA Ta CYMiWeHHS 3 iHW1MK Buaamu gianbHocTi» KYnATl
nepepbavyae  agMiHicTpaTMBHY  BignoBiganbHICTb Yy dopmi
HaknageHHs wrpady Big 500 go 800 HeonogaTKoOBYBaAHUX MiHIMyMiB
Joxofis rpomMagsiH i3  KOHQICKaLielo OTpuMaHoro [OoXo4y 4w
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BvHaropoau i nosbaBneHHa npaea o6GiimaTth nNeBHi nocagn abo
3ariMaTUCS NEBHOK AiASbHICTIO CTPOKOM Ha 0guH pik [7].

BapTo HaronocuTi, L0 XKO4HWX AOOATKOBUX PilLEeHb, CNPSIMOBaHMX
Ha JOCTPOKOBE NPUMNUHEHHS NOBHOBaXXEHb AernyTaTa MicLieBol paau, 3a
HasiBHOCTI HaBedEHMX BULLIE OPUONYHMX DAKTIB BiAMOBIOHIN MiICLIEBIN
pagi Ha NneHapHWX 3acigaHHsIX NPUIRMAaTK He NOTPIOHO.

BoagHo4yac 3akoHOO4aBCTBO YKpaiHM 3000B’A3ye MicueBy paay
HeBigkNagHo noiHGopMyBaTU BIOMNOBIAHY TepuTopianbHy BUbOpYy
KOMICil0 npo [OOCTPOKOBE MNPUMNMHEHHS MNOBHOBaXeHb [AenyTaTa
MicueBoi pagum [8].

Y pasi, akwo pgenytata 6yno obpaHo B ogHOMaHgaTHOMY
BMOOpUYOMY  OKpy3i (genyTatM  CinbCbKUX, CENULLHMX  panj),
TepuTopianbHa Bubop4a Komicis, 3rigHO 3i cT. 14 3akoHy YKpaiHu
«Mpo micuesi Bubopu» Big 14 nunHa 2015 poky Ne 595-VIII [9], mae
NpU3HaYNTM NPOMIDKHI BUOOPM AenyTaTa CifnbCbKOi, CENULLHOI pagn y
BignoBigHOMY oaHOMaHAaTHOMY BUGOpUYOMY OKpy3i. [1poTe B OCTaHHI
WicTb MicsuUiB NMOBHOBaXeHb AenyTaTiB CiflbCbKUX, CENULLIHUX pag
NPOMiXHI BUGOPU 3a pilleHHAM BiAnNoBIAHOI paau He NPOBOAATb.

Akwo genytata 6yno obpaHo B 6GaratomaHgaTHOMy BUGoOpYOMy
OKpy3i (genytatyn obnacHMX, panoHHUX, MICbKUX, PaioOHHNX Y MicTax
pag) i Moro MoBHOBaXKeHHs Gyro OOCTPOKOBO MPUMNMHEHO, TO 3a
pilleHHAM TepuTopianbHOi BUBOPYOI KOMicii obpaHum aAenytaTtom
BM3HAKOTb HaCTYMHOrO 3a 4YeproBiCTIO kKaHAWZaTa B genytatu Big
MmicueBoi opradizadii napTii (cT. 90 3akoHy YkpaiHu «[lpo micueBi
BMOOpM»). 3a YMOBMW, LLIO YEPIrOBICTb A4S OTPMMAaHHSA AenyTaTCbKoro
MaHOaTa BXe BMYEepnaHo, [AenyTaTCbKUiM MaHAaT 3anuvaeTbCd
BakaHTHWM OO NpoBeAeHHs YeproBux abo no3ayeprosux BubopiB.

Y 4.2 ct1. 5 3akoHy YkpaiHu «[llpo ctaTyc genyrtatiB MicLeBux
pag» Big 11 nunHa 2002 poky 3a Ne93-IV BkaszaHo, LWoO
MOBHOBaXXEHHS JenyTtata MiCLUeBOi paan MOXYTb MPUNMHATUCS
OOCTPOKOBO TaKOX 3a pIlUEHHAM BIiAMOBIAHOI paguM y 3B'A3KYy 3.
1) HabpaHHsAM 3aKOHHOI cunu O6BMHYBarNbHUM BUPOKOM  Cyay,
32 SKMM WOro 3acy[KeHO [0 TMOKapaHHsA, He MOoB’A3aHoro 3
nosbaBneHHAM BOni; 2) 0COBMCTOO 3asBOK0 AenyTaTa MicLeBoi paau
Npo CKNageHHs HAM AenyTaTCbKMX MOBHOBaXKEHb.

BapTto Haronocutu Ha BKpah OEMOKpPaTUYHOMY CTaBrfeHHI
HauioHanNbHOro 3akoHO4ABCTBA 0 HasiIBHOCTI CyaAUMMOCTI B genyTtarta
MicueBoi pagn abo B KaHgugata B genytatv micueBoi pagu. Tak,
y 4.2 cT. 9 3akoHy YkpaiHu «[llpo micueBi BUOGOpU» BCTaAHOBIEHO,
Wwo rpomagsaHam YkpaiHu, ki MalTb CYOAUMICTb 3a BYMHEHHSA
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TSDKKOro abo 0CcoBNMBO THXKKOrO 3MOYUHY, 3NOYMHY NPOTU BUBOPUMX
npaB rpomMagsH Y4  KOPYMNUIAHOTO  3M04YMHYy,  3abOpOHEHO
GanoTyBaTUCb, SAKWO UA CyOAMMICTb He noraweHa abo He 3HATa
B YCT@HOBMEHOMY 3aKOHOM MOPSAAKY.

Ha Hawy aymKy, Taka pegakuis BMOOpPYOro 3akoHy Ta 3aKoHy
Ykpainn «[lpo cTtaTyc pJenyrtaTtiB MicueBUX pag» He cnpuse
(OpMYyBaHHIO BMCOKOMOPAanbHOro Ta npodecinHoro genytaTtCbKoro
kopnycy. BapTo Ha 3akoHOOgaBYOMY PiBHi 3aKpinUTU OOMEXEHHS, L0
JenyTaTtoM, CifbCbKUM, CEMULLHUM, MICbK/M FONOBOIO, CTAPOCTOO HE
MOXHa obpaTtu rpomagsHuHa YKpaiHuM, SKMW Mae CyauMicTb 3a
BUNHEHHS YMWUCHOTO 3MOouYMHYy. A HabpaHHS 3aKOHHOI cunn
06BVHYBaNbHUM BMPOKOM Cydy 3a BUMHEHHS YMWUCHOIO 3M104UHY, 33
SKMM denytata MicUeBOl pagu 3acypKeHO [0 MOoKapaHHs, He
noB’A3aHoro 3 no3baBneHHAM BOJi, Mae nepegdadatv BTpaTy
OenyTatcbkoro MaHgaTty 3 MOMEHTYy HabpaHHS 3aKOHHOI cunu
06BUHYBaNbLHOIO BUPOKY Cyay.

TakuMm  4YMHOM, edeKTUBHICTb YHKUIOHYBaHHS genyTaTisB
MicUeBMX papg, BIiAMOBIOHICTb iX AiAnNbHOCTI noTpebam i 3anutam
TepuTopianbHNX rpomag 6e3nocepedHbO 3anexaTb Bif YiTKOCTI,
CUCTEMHOCTI Ta KOMMNIIEKCHOCTI 3aKPinfeHHs iHCTUTYTY JOCTPOKOBOrO
MPUNWHEHHST  MOBHOBaXeHb  JdenyTtaTiB  MicueBMx pag Yy
HaLlioHansHOMYy MNpaBOBOMY MONi Ta MNOTPebyTb YAOCKOHANEHHS
LUNAXOM MOCUIIEHHSI KOHTPOM TepuTopianbHOI rpoMagn 4epes
iHCTUTYTM Ge3nocepefHbOi  AeMokpaTii B cCUCTeMi  MicLeBoro
CaMOBpsAyBaHHSA, SAKi  OOHWMHI  He  OTpMManu  HamneXxHoro
3akoHoaaB4yoro 3abesneveHHs B YKpaiHi.
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The Institute of Early Termination of Powers of the Deputies
of Local Councils and its Improvement

The article examines the institution of early termination of
powers of deputies of local councils and their improvement in the
context of decentralization of public authority in Ukraine.

It is worth noting the democratic attitude of national legislation to
the presence of a criminal record in Deputy of the local Council or
candidate for deputies of local councils. Law of Ukraine «About local
elections» 2015 year established the ban to run citizens of Ukraine
who have a criminal record for committing serious or particularly
serious crime, a crime against the electoral rights of citizens or the
corruption offence if this record is not paid or not paid in accordance
with the law.

In my belief, this revision of the electoral law and the law of
Ukraine «On the status of deputies of local councils» is not
conducive to the formation of moral and professional legislature. So
it is worth at the legislative level to consolidate the limitation that
Parliament, village, Township, Mayor, Mayor may not be elected
citizen of Ukraine, who has a criminal record for committing an
intentional crime. And the entry into force of a conviction for
committing an intentional crime for which the Deputy local Council
sentenced to punishments not related.
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The effectiveness of the functioning of the deputies of the local
councils, the conformity of their activities to the needs and demands
of the local communities directly depends on the clarity, consistency
and complexity of securing the Institute early termination of powers
of Deputies local councils in the national legal framework and
requires its improvement through the paradigm of strengthening
control of the local community through the institutions of direct
democracy, the system of local self-government, that the proper
legislative provision in Ukraine has not found.

Keywords: legal status of deputies of local councils, early
termination of powers of deputies of local councils, local government.
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YOK 347.113

KanawHuk O. M. — KaHOMOAT OPUONYHKX HayK,
3aCTYMHUK anpekTopa HaBYanbHO-HayKOBOro
ryMaHiTapHOro iHCTUTYTY TaBpiiCbKOro HauioHanbHOro
yHiBepcuTeTy iMmeHi B. |. BepHaacbekoro, M. Kuis

MEXAHI3M NMPABOBOI'O PEIYJIIOBAHHA
LMBINTIbHUX BIAHOCUH AK OB’€KT HAYKOBUX
AOCHNIAXKEHb: TEHE3A TA CYTHICTb

PosensiHymo nidxodu A0 8U3HAYeHHS MOHAMMS MeXxaHi3Mmy
pasoeoao peayrneaHHs UueinbHUX 8IOHOCUH. 3arnpornoHo8aHo
asemopcbKe  BU3HAYEHHSI  MOHSMMsi  «MexaHi3M  rpasosoeo
peayrneaHHs YusinbHUX 8IOHOCUH».

Knio4yoBi crnoBa: npaBoBe perynioBaHHA, MexaHi3M npaBoBOro
peryntoBaHHS, LMBINbHI BIGHOCUHN.

LlI/IBiJ'IbHi BiAHOCWHM 3aBXAW Nociganu 4inbHe Micue B CUCTEMI
npaesa. B ymoBax eBpoiHTerpauii YkpaiHM Ta dopMyBaHHSA
NnpaBoBOi [epXaBu poNnb | 3HAYEHHs MNPaBOBOrO perynoBaHHA
CYCNiNbHUX BIQHOCMH HabyBalTb aKTyanbHOCTI, agXe KIto4OoBO
O3HaKoOKW MofJeni npaBoOBOI [fJepXaBW € 4iTke BperynioBaHHS
CYCMifIbHNX BigHOCWH.

AKTyanbHICTb  OOCNIMDKEHb,  MPUCBAYEHMX LA TemaTtuu,
3yYMOBIEHa He nuLle HayKOBOK 3HAYYLLICTHO ranysi UMBinbHOro npasa,
a n notpebol B yOOCKOHANEHHi HalioHanbHOro 3akoHOAABCTBA,
iHTerpauii Ykpainm go €C. 3asHadyeHa npobrnemaTuka Baxnmea sik ans
Teopii AepxasBu Ta NpaBa, MeToA0mMorii NPaBoOBOro peryntoBaHHs cdep
OiSNbHOCTI, Aki 06’ eQHYIOTh PI3HOPIAHI 32 NPUPOAOKD BIAHOCWMHM, TaK i
ana DiSiNbHOCTI opraHie aepkaBHoi Bnaau, MicLIEBOIO
CaMoOBpsAYBaHHSA, MiANPUEMCTB, YCTAHOB, OpraHisauii pisHUX dopm
BMACHOCTi, OPUCTIB-NPaBHUKIB, i3nyHMX OCib, ki BCTynawTb
Y LUMBINbHI BiQHOCUHWN.

Onsa peanisauii npaBoBOro peryntoBaHHA CYCMifbHUX BigHOCUH
Ba)XXNMUBE 3HAYEHHSI Ma€ WMOro MeXaHi3Mm, Bid $KOro 3anexuTb
e(EeKTUBHICTb Takoro perynioBaHHs, BIiAMOBIOHICTL  MOBeAiHKU
YYaCHMKIB CYCNiNbHUX BIQHOCKMH Npunucam opnandHmux Hopm [1].

[ocnimpKeHHI0 MUTaHb, MOB’A3aHUX i3 MOHATTAM MeXaHi3my
NpaBoOBOro perynioBaHHs, OKpeMuxX WNOro enemMeHTiB, npuainanu
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yBary yKpaiHCbki 1 3apybibkHi TeopeTukn Ta  MPaKTUKK:
C. C. Anekcee, B. M. lNopweHboB, O. C. lodde, H. B. KamiHcbka,
O. A. Kapxyt, HO. B. Kpmeuubkuin, H. C. KysHeuosa, O. B. Manbko,
O. O. OtpagHoga, C. O. NMorpidHun, O. M. PogioHoea, O. ®. CkakyH,
T. I. TapaxoHuy, B. J1. Apoubkui, C. B. HesecTiok, B. B. Masyp Ta iH.
B ykpaiHCbKiA [OKTPUHI UMBINBHOrO mnpaBa yBary 34e0inblioro
npuainanuM  aHanidy  ocobnvMBoCTEM  MeEXaHi3MiB  NpaBOBOrO
peryntoBaHHA fuLe OKpeMux BUAIB UMBINbHUX BIOHOCWH, 30Kpema
porogipHux  (C. O. MorpibHu), geniktHux (0. O. OTpagHoBa).
BogHovac Ha cborogHi 6pakye OOCnigpKeHHS MexaHi3aMy npaBOBOro
perynioBaHHsi BCix 6€3 BUHATKY LUMBINbHUX BiAHOCUH [2].

MOHATTS «UMBINbHE npaBe peryroBaHHA» € NoXigHMM Big
3aranbHOTEOPETUYHOI KaTeropii «npaBOBe pPEryroBaHHS». Tak,
H. |. ABoeeHko 3ayBaxye, WO Biaxia Big 3aranbHOi Teopil npasa nia
yac po3pobrieHHA HaykoBUX MpobrieM OKpemux rasnysen npaea
CyTTEBO 0OMexye HaykoBi pocnimkeHHa [3, c¢.5]. Lo nosuuito
obctoioe C. B. HeBecTiok, Ha [OyMKy $IKOi [OLMbHICTE Takoro
BM3HAYEHHA [PYHTYETbCA Ha TOMY, WO Le MOHATTH, BnacHe,
NoCTa€e €AHaNbHUM YMHHWMKOM, LLO YMOXIMBIOE BUBYEHHHA MNpaBa
B [OWHaMili, OCSrHeHHs MeXaHi3My LMBINbHOro npoLecyanbHOro
BMNUBY, MeXaHiaMy il  UMBINbHOrO npouecyanbHOro npasa,
npaBopeanisauii, a TakoX BU3Ha4YEeHHSI NOHATb NPaBOBOro PEXMMy Ta
npaBoBOi Npoueaypw [4].

Y 3aranbHii Teopii npaBa Hemae €AWHOrO nigxody Ao
TRNyMa4yeHHs MNOHATTA MpaBOBOrO perynioBaHHA $K OAHiel 3
OCHOBOMOMOXHUX KaTeropin npaBoBOi AINCHOCTI, amke 4epes
perynoBaHHA BUSBMASETLCA CYTHICTb | couianbHe npu3HadYeHHd
npasa [4]. 3-nomix HaykoBLiB, HKi MNepwuMM 3anporoHyBanm
BM3HAYeHHS L€l kaTeropii, BUpi3HaeTbea aediHidia C. C. Anekceesa.
HaykoBeub BBaxaB, LU0 MpaBOBe pPeryrnioBaHHA — Le pPUAUYHWUIA
BMSIMB Ha CYCMiflbHI BiOHOCWHW, WO 34INCHIOETLCA 3@ JOMOMOIOH0
npaBsa Ta BCi€i CyKynHOCTI NnpaBoBux 3acobis [5, c. 5].

HacTynHi nokoniHHA p[ocnigHukiB cyTTeBO 3baratmnm cnekTp
nigxoAiB 4O BU3HAYEHHS NMOHATTS NPABOBOrO PEryroBaHHSA, Ke HUHI
TNymMayatb $K: MpaBoBe SABULLE, YMNOPSAKYBaHHS BiOQHOCUH 3a
Jonomoroto npasa, hopMyBaHHs HOpMaTMBHOI 6a3n NpPaBoOBIAHOCKH,
BCT@HOBJIIEHHSI MEBHOIO CYCMINMbHOrO MNOpsaKy, Gilo  pUaNYHUX
3acobiB i couianbHUX pakTopiB, OpraHizaulinHe BTpPy4YaHHA B
npuBaTtHoNpaBoBY cdepy, pernameHTauito CyCrifibHUX BiOHOCWH,
PO3TArHYTUIM Yy Yaci Npouec, HanaromXeHHs NOpsiAKY, YCTaHOBIEHHSA
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npaBoBUX HOPM Towo. Y Lbomy KoHTekcTi C. B. HeBecTiok cnyliHo
3a3Hayae, WO KaTeropis «npaBoBe peryntoBaHHA» I'PYHTYETbCA Ha
MOHATTI «perynioBaHHa» (Big naTt. regulo — npaBuno). BoHa o3Havae
BMOPSIAKYBaHHS, HanaromKeHHs, npvBeAEeHHS 4YOrocb y
BiAMOBIAHICTb A0 4Oroch iHwWworo [4].

lMpaBoBe perynioBaHHs 3aBXOW Mae NeBHY MeTy, 30Kpema
BMNOpsAKyBaHHA BIAHOCUH BiAMOBIAHO OO0 TUX igeanbHUX Moaenewn, siki
3aKknageHo B Hopmw npasa [6, c. 189]. Hocnimkytoum Le nUTaHHS,
A. B. CimyTiHa nepekoHye, WO MNpaBoBE pPerynioBaHHs TPYOOBUX
BiOAHOCUH NoTpebye HasIBHOCTI MEBHOrO iHCTPYMEHTY, 3a OOMOMOIOH0
SIKOrO MONOXEHHS HOPMU TPYZAOBOro npaea TpaHCOopMyBaTUMYTHCS B
peanbHUA CTaH TPYOOBMX BIAHOCWMH. TakMM YMHOM, HOpPMaTUBHE
BPErymnioBaHHa TPyOOBUX BIiOHOCUH BigOyBaeTbCA He nule 3aBAsiKu
icHyBaHHIO 6es3nocepeHbO HOpMU TPYAOBOro npaea, a W 3aBOsKM
(PYHKLIIOHYBaHHIO NEBHOIO MEXaHi3My, SKWA BTINOE LIKO HOPMY B XXUTTS,
peanidye il nporpaMHy dyHKLit0, nepeBoanTb il 3i cdhepy HanexHoro
(veTa nNpaBOBOro peEryrioBaHHS, YTiNleHa B Hopmax) Yy cdepy
peanbHOro, i3 4YuMMm NOTPIGHO noroguTucs. Takui  MexaHi3m
TpaHcopMaLii HOpMaTMBHUX MOMOXEHb Y MNPOLeci BperyntoBaHHA
CyCninbHMX BiOHOCWH NPaBOBOI Haykn APYroi noroBuHU XX — noyatky
XXI cT1. 6yno Ha3BaHO MEXaHi3MOM NPaBOBOro peryntoBaHHs [6, ¢. 189].

Bu3HayanbHOK prYCo NPaBOBOrO perynioBaHHs € Te, L0 BOHO
Mae crneundidyHnin  MexaHiam. [MoHATTS MexaHiaMy npaBoOBOro
perynoBaHHS BUKOPWUCTOBYIOTb Yy Teopil ANs OCArHeHHs B3aemofil
Pi3HMX  eneMeHTIB  MNpaBOBOi  CUCTEMM, WO  YMOXIUBIIOE
perynaTMBHMMN BAMIMB Ha CYCNifbHIi  BiAHOCUMHW 3 METOK iX
ynopsaaKkyBaHHs [7].

MexaHi3mMm nNpaBoOBOro peryntoBaHHA AOCHIMDKYBanM K BiTHYM3HSHI,
Tak i 3apyOikHi BYeHi, TOMy iX MO3MUii OO0 CYTHOCTI MexXaHiamy
NpaBOBOrO pPEryroBaHHs CYTTEBO pIi3HATbCA. BogHodac uwmBinictu
3gebinblworo 6epyTb A0 yBarM TEOPETUMYHI HACTaHOBWU MPO MeEXaHi3Mm
NpaBOBOrO perynioBaHHsA, WO € 6a30BUMWM B OCMUCHEHHI L€l
npobnemaTvku 3ararioMm Ta O3HayeHi TPMBaNIMM NepiogoM CTaHOBIIEHHS
Ha piBHi 3aranbHOTEOPETUYHMX AoChiMKeHb [2, c. 52).

BUMHUKHEHHA NOHATTA «MEXaHi3M MpaBOBOro peryroBaHHA»
noe’asytoTb 3 iM’am M. . AnekcaHgpoBa, KM yneplue BUKOPUCTaB
KaTeropito «MexaHi3Mm MpaBOBOro BMSIMBY», BU3HAYMBLUM [OMOBHI
CKNnagoBi UbOrO MexaHi3aMy, WO KOMMMEKCHO 3abe3neyvyloTb
MOCTYNnoBe [ONIyYEHHs MpaBa [0 BMOPSOKYBaHHSA  CYCMiMbHUX
BiQHOCWUH [6, c. 189; 8].

138



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

Y cepeauHi XX CT. iHTEpeC 00 BUBYEHHS npeameTa MexaHi3my
NMpaBOBOro PerynoBaHHA CYTTEBO akTuBidyBaBcs. Y 1940 poui Oyno
onybnikoBaHo cTtatTio M. O. ApxaHoBa «[lpegmetr i wMmeTOoq
MPaBOBOrO pPEryrnoBaHHA Yy 3B'A3Ky 3 MMTaHHAM MpO CUCTEMY
pagaHcbkoro npasax [9], ska 3anoyaTkyBana uiny HU3Ky OOCHioKEHb
i3 uiei Temn. Hanbinblw 3aranbHUM y cdpepi Aii npaBa TpaguuUinHoO
€ TMOHATTA MeXaHi3aMy MpaBoBOro perynoBaHHA. [lepmmu
uielo  KaTeropieto 'y CBOIX AOCHIDKEHHSX  MOCryrosyBasnmca
M. I'. Anekcarngpos, B. M. lNopweHboB, b. B. WennaniH, J1. C. Asuy
Ta iHWi HaykoBL, [4].

Y TnymMayHOMy CMOBHWKY Cy4acHOI YKpaiHCbKOi MOBW TEPMiH
«MeXaHi3M» BMU3HAYeHO $IK BHYTPIiWHIO BygoBYy, CUCTEMY, KOMMIEKC
CTaHiB i npovuecis, Wo dopMytoTb nesHe asuule [10].

Ha pgymky B.B.Masypa, y topuaudHin nitepatypi icHye
NPUHaANMHI OBi TOYKM 30pYy LOAO KINIbKOCTI Ta SKICHOro 3micTy
MEeTOOONOMYHNX NiaXo4iB A0 PO3YMIHHA MexaHi3amy npaBOoBOro,
a OTXKe, UMBINbHO-NPaABOBOro perynioBaHHA [2, c.52]. Tak, we
C. C. AnekceeB €K OCHOBOMOMOXHUK OKpecneHoi npobrnemartuku
BMOKPEMITIOBAB IHCTpPyMEHTanbHUiA abo  cneuianbHO-IpULaNYHNN,
ncuxonoriyHnm Ta couianbHui nigxoan. KniodoBa o0cobnuBicTb
IHCTPYMEHTanbLHOro nigxo4y nonsrae B po3rngagi  MexaHiamy
NMPaBOBOrO  pPErynioBaHHA sk «KOMMekcy 3acobiB, ycboro
IOPUANYHOIO iHCTPYMEHTapilo, JOMNMY4YEHOro O Mpouecy NpaBoBOro
perynioBaHHsi». BogHoyac ncuxonoriyHMM  nigxig — o3HayYeHwuin
30CepeKeHHSM yBarn Ha aHanidyBaHHi npouecy oopMyBaHHSA Ta Ail
MOTUBIB NOBEAIHKM MOAeN §K yYaCHWKIB BigNoOBIOHUX CYCMiNbHUX
BiJHOCWMH, WO BigOyBaeTbca B pes3ynbrari iX NpaBOBOro
perynioBaHHs. [ocnigHuK 3ayBaxye, WO Lle «CBOepigHa npoekuis
cnocobiB  MpaBOBOrO  perynioBaHHS Ha  MCUXOMOriYHy  cdepy
0COBUCTOCTI». HaTtomicTb  CcyTHiCTb  couianbHOro  nigxopy
BUSIBMSETBCA B MOXIMBOCTI 3aCTOCYBaHHS MOHATTS «MeXaHi3am»
OinblWw LWMPOKO, 3 MO3ULiA MPaBOBOro BMNMMBY 3aranoM. Y LbOMY
KOHTEKCTi NOeTbCs BXe He Npo MexaHi3aM MpaBOBOro peryrtoBaHHS,
a npo «coljianbHU MexaHi3m aii npasa» [11, c. 11-23].

CuctemHun nornsgq  Ha Ul npobnemy  3anpornoHyBaB
C.C. AnekceeB y npaui «MexaHisam npaBOBOro perynioBaHHA B
couianictnyHin gepxaei» (1966) [5], Ae 3a3HauMB, WO MeEXaHi3Mm
NpaBoOBOro perynioBaHHs — Lie NOCNigOBHICTb BU3HAYEHNX CcTafin, aki
MIiCTATb BigMoOBiAHI enemMeHTM. Ha nepwin cragii BigbyBaeTbcA
«pernamMeHTyBaHHs  CYyCMiflbHUX  BiOHOCWH, WO  NOTPebyloTb
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NpaBoOBOro onocepekyBaHHs» (enemMeHToMm Ui€l cTagil € npaBoBa
Hopma). [pyry cragito aBTop COpMYMOBaB $SK «Ail0 MpPaBOBMX
HOpM, Yy pe3ynbTaTi SKUX BWHUKAKOTb YM 3MIHIOIOTLCS NpPaBoBi
BiJHOCWMHMY» (enemMeHT — npaBoBi BigHOCMHM). TpeTsa cTagiqa
nepenbavae peanisauito cyb’ekTBHUX npaB Ta obor’askiB [5, c. 35,
48, 61-62]. Came B Ui Npaui HaykOBeLb KOHCTaTyBaB, L0 NMUTaHHS
Npo MexaHi3M MpaBOBOro BMNMUBY € LeHTpanbHUM Yy npobnematuui
NpaBOBOro perynoBaHHs [5, ¢. 3—4].

Y 6inbw ni3nin npaui C. C. AnekceeB CnyLLIHO 3ayBaXuB, LLO
3anexHo Big4 XapakTepy BperynboBaHWX BiAHOCMH MeXaHi3m
NpaBoOBOro peryrioBaHHSA MOXE MaTWu Pi3HY CTPYKTYPY, OCKIMbKM
noedHaHHs  MpaBoBMX  3acobiB 32  yMOB  3aCTOCYBaHHS
AeueHTpanizoBaHoro  (OUCMO3UTUBHOIO) Ta  LIEHTpasi3oBaHOro
(imnepaTnBHOro) MeToAiB CYTTEBO Pi3HATLCA [8, €. 371-372].

Taka noHATIMHa €QHICTb BKa3ye Ha BUCOKY METOLOSONYHY SKICTb
TOrovacHoi Teopii npaBa, 30kpema Yy cdepi, WO CTOCYETbCA
MEeXaHi3aMy npaBOBOr0 perynoBaHHA CYCMiNIbHUX BIOHOCWH, KOMn
3anpornoHoBaHi HaykoBUAMM LWe B cepeauHi XX cT. aediHidii
BMKOPUCTOBYIOTb | Halli CydacHWKM (3 HE3HaYHUMKU 3MiHaMKM Ta
OONoBHEeHHAMM). BogHovac y pagsHCbkuin  nepiog  PO3BUTKY
BITYM3HAHOI NPaBOBOI Hayku, 3 ornagy Ha il NOMITUYHO-IAeonoriYHy
3aaHraXxoBaHiCTb, MeXaHi3M nNpaBOBOro perynoBaHHA BU3Hayanu
CYTO K CKNagoBYy MapKCUCTCbKO-NEHIHCBKOT HPUANYHOI HayKn. HuHi
MEeXaHi3M npaBOBOro perynoBaHHA aHanidylTb 34ebinbLuoro
3 no3uuin Teopii npaeBoBux 3acobiB (O. B. Manbko, B. A. CanyH,
K. B. lWyHaunkos Ta iH.). Yumano HaykoBWX  OOpOOKiB
3aranbHOTEOPETUYHOTO CrpsAMyBaHHSA 6yno ONPUWIOOHEHO
BMPOAOBX OCTaHHiX gecatunite. Tak, A. O. AbpamoBa 2006 poky
3axucTuna KaHaugaTCbKy pguceprtauito Ha Temy «EdekTuBHicTb
MIP», pe poBedeHO [OUIMBHICTE YNPOBaMKEHHS B HayKOBY
OOKTPUHY Teopil npaBa KOMMMEKCHOI KaTeropii «e(eKTUBHICTb
MexaHi3aMy NpaBOBOro perynioBaHHs», WO, Ha OYMKY aBTopa, Aae
3MOry OLiHUTK piBEHb Ta AKIiCTb peanisauii npasoBmx npunucis [12].

Y KoMMneKkcHoMy aHanisi [OoCniMKyBaHOI TeMU BUPISHAETHCA
npausa K. B. WyHaikoBa «[lpaBoBi MexaHi3amu: OCHOBM Teopii», Ae
MOHATTA MpPaBOBi MeXaHi3Mu CniBBiAHECEHO 3 TakuMK KaTeropiamu,
AK «MeXaHi3M MpaBOBOro pPeryrnioBaHHA», «MNPaBOBUA PEXUMY,
«MpaBoBi NpoLeaypu», «IpUANYHI KOHCTPYKLUIii» Towwo [13].

MPUXUABHUKM  IHCTPYMEHTaNbHOr0O  BYEHHS B OOKTPWHI
LUMBINIbHOro npaea, CNMpalyvMCb Ha OOCArHEHHsI 3aranbHoi Teopii
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npaea, OPMYMOTL BracHi AediHiuii  MexaHiamy UMBIfNbHO-
npaBoBoro perymnoBaHHa [14, c¢.111]. Tak, O.O. OTtpagHoBa
BM3HAYaE€ MeEXaHi3M LMBINbHO-NPABOBOrO perynoBaHHA AeniKTHUX
3000B’A3aHb Sk «CYKYMHICTb  LMBINbHO-NpaBOBUX 3acobiB, 3a
JOMOMOro AKMx 3abe3neyyeTbCs BiAHOBMEHHS MOpyLUeHMX npas
noTepninoro, BiAWKOAYBaHHSA abo KOMMEHcauiss 3anogisiHoi nomy
nosagorosipHoi wkoau» [15, c. 17]. Ananisyioun U AediHilito,
B. B. Ma3syp KOHCTaTye HasBHICTb e€fieMeHTIB  LMBINICTUYHOrO
xapaktepy. Lle BuABNAeTbCA B 3acToCyBaHHi  (POpPMYNIOBaHHS
«UMBINbHO-NpPaBOBi 3acobu», TOOTO WMOETbCs nNule Mpo MpaBoBi
3acobu, AKki NpuTamaHHi BNacHe UMBINbHOMY npaBy sK ranysi u
yocoOmnoloTe  NPMBATHOMNPABOBI  XapakTepUCTUKM, a TakoxX Yy
BM3HAYEHHI MeTWU, Ha [OOCHArHEHHs $KOI CMApPsSIMOBAHO 3a3HaveHuin
MexaHi3M, Lo BMnacTMBa UUBINbHO-NPABOBOMY  pPeryroBaHHIO
AenikTHnx 3obos’asaHb [14, ¢. 111].

HaTomictb C. O. MNorpibHun aprymeHTye iHWy nosuuito. Ha noro
OYMKY, MexaHi3M LMBINbHO-NPaBOBOrO pPErynBaHHA CTaHOBUTb
«MOCNIOOBHUIA NAHLIOr 3MiHM OKPEMWX MPaBOBUX SBULL, Cepen SKUX:
HOpMa npaBa, WO pPerynie UMBINbHI BIGQHOCUHW, IOPUONYHUI dOaKT —
npasa i 060B’A3KM, SAKi ICHYIOTb Y LUUBINbHUX NPaBOBIHOCUMHAX, LLO
BUHWKNM Ha WMOro nigcTasi, peanisaudis uUMx npaB i BUKOHAHHA
obor’A3kiB, a 3a noTpebu — 3axucT MNOpYyLUEHOro MpaBa u4u
iHTepecy [16, c.43]. Moxe Bugatucsa, Hiom C. O. lNorpibHnn He
po3rnsgae  MexaHiaM  LMBINbHO-NPaBOBOrO  PEerynoBaHHA — SK
«cucteMy abo CyKymHiCTb LMBINbHO-MpaBoBMX 3acobiB», WO €
XapakTepHUM Ang iHCTpyMmeHTanbHoro niaxony. OpgHak ue He Tak,
OCKIfTbKM  3a3HayeHe KoHUenTyanbHe TNyMadeHHA MeXaHi3my
BUMNMAMBAE i3 camMoOro 3MiCTy 3anpOnoOHOBAHOrO  HayKOBLEM
BM3Ha4veHHs. Tak, y npaui nAeTbCs Npo «OKpeMi NpaBoBi sBULLaY, 40
AKX aBTOP 3apaxoBYE LUBINbHO-NPaBOBI HOPMU, HOPUANYHI haKTK,
cy6’eKTUBHI LUMBINbHI NpaBa 1 060B’A3kKM, akTK ixX peanisauii, a Takox
3acobu 3axucTy NopyLleHuX LUMBINbHMX NpaB Ta iHTepeciB. 3a CBOED
NPUPOAOCKD Taki MPaBoOBi ABULLA i € UUBINIbHO-NPABOBUMMK 3acobamu,
WO B KOMMMEKCI CTaHOBMSATb MeXaHi3aM LMBiNbHO-NPaBOBOroO
peryntoBaHHda. BkasiBka X Ha Te, WO MeXxaHiaM € nocnigoBHUM
NaHLUroM 3MiHM 3a3HavyeHuX MNpaBOBUX $IBULL, 3acBigyvye, WO Ui
SIBULLA OpraHi3oBaHi MEBHMM 4YMHOM, B3aEMOMNOB’A3aHi Ta
nepebyBatoTb y B3aemofii. OctaHHE Jae 3mory roBopuTtu He npo
Habip NpaBoBMX SABMLL, a MPO iIX CUCTEMY, TOBTO CUCTEMY LIMBINBHO-
npaBoBUX 3acobi.. Takum YNHOM, iHCTPYMEHTanbHUN
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MEeTOAOMOMYHMIN NigXiaA IPYHTYETLCA Ha YCBIAOMIIEHHI MexaHi3My
LUMBINTbHO-NPABOBOrO PErynioBaHHSA SIK «CUCTEMM NPaBOBMX 3ac0obiBY.
MpuyomMy NpUMHLMNOBOrO 3HayeHHs HabyBae CrnOBOCMOMYYEHHS
«MpaBoBi 3acobuy, WO 3aBASAKM CMUCITOBOMY HanoOBHEHHIO BU3HaYae
KOHLIeNTyanbHUA  HanpsiM  [OCHIMKEHHA  KaTeropii  «MexaHiam
LUMBINbHO-NPaBOBOro  perynoBaHHa». Llein  mexaHism  3aBxaw,
He3anexHo Big 3MicTy dopmynioBaHb, 6yoe nocTtaBaTm He $K
npouec, LOiSNbHICTb, a 9K npaBoBe 4ABMWLLE, HCTPYMEHT MNEBHOrO
BULLOrO MOPSAKY, IO OXONSE IHCTPYMEHTU HUXKYOro Nopsaaky And
3abe3nevyeHHs Mnpouecy UMBINbHO-MPaBOBOrO  PErynoBaHHA N
OOCSArHEHHS1 METU OCTaHHbOro. 3BiACW W MOXOAWUTb HasBa LbOro
MEeTOAO0SI0rNYHOro nigxoay — iHCTpyMmeHTanbHun [14, c. 111].

Y Mexax OCMWUCAEHHS CYTHOCTI MexaHi3amMy npaBOBOro
perynioBaHHs BUOKPEMIIIOTbL TaKOX AiSNbHICHUA MeTOA0MOorYHNIA
nigxig, gk obrpyHTtyBae B. M. NopweHboB. Ha gymky HaykoBuS,
MeXaHi3M NpaBOBOro perynoBaHHA AOLINbLHO aHanidyBaTu 3 NO3uLii
MNOro 30BHIWHLOI OpraHisauii, 30CepemKyluncb Ha OOCHIIKEHHI
opraHisauiiHmx cTopiH (dopM) MPaBOBOro peryrnioBaHHSA, a TakoX
CYKYNHOCTI npaBoBMX (popm AianbHOCTI opraHiB gepxasun W
rpomMafcbkux opraHisauin [17, c. 55-56].

CBoOEpigHUM € CUCTEMHMA MigXig A0 BM3HAYEHHS Npupoau
MexaHiaMy  npaBoBoro  perynioBaHHsa  [14, c.112], qakun
3anponoHyBae B. O. lLlabaniH. 3okpema, igetbca npo «CKagHUn
KOMMMEKC IpUANYHUX 3acoBiB SIK KEPiBHY CUCTEMY, 3a OOMOMOro
SKOT 3OINCHIOETLCA LinecnpsMoBaHUin MpaBOBUIA BMNMB Ha CYCHiSbHI
BigHOoCKMHU» [17, c¢.137]. CuctemHuin nigxia rpyHTYETbCA Ha
YCBIAOMIEHHI MeXaHi3aMy MpaBOBOro peryroBaHHS K LiniCHOT Ta
OWHaMIYHOT CUCTEMW, ENEMEHTM K0T LIINKOM nignopsakoBaHi i MeTi.
BoHu matoTb nputamaHHi iMm 0coGnMBOCTI, SKi NepeknagalTbCcs Ha
cuctemy (To6TO MexaHi3m) 3aranom, 3yMOBIIOHYM Ti  FONOBHI
pucu [14, c. 112].

Ha cborogHi B Mexax OOKTPUHU UUBINLHOrO npaBa CUCTEMHUMN
niaxig He oTpMMaB aKTMBHOIO 3aCTOCYBaHHA, OAHAK MOro BMNSMB Ha
noJanbLUNi PO3BUTOK IHCTPYMEHTANbHOrO BYEHHSI MO3HAYMBCH Ha
3aCTOCYyBaHHi OCHOBHUX MOMOXEHb LbOr0 BYEHHSA B LUMBINICTUMHUX
pocnigxeHusx [14, c. 112].

MexaHiaM npaBOBOro perynioBaHHA  3aBXau  BU3HaBanu
LeHTpanbHOoI KaTeropielo opuanyHoi Hayku [18, ¢. 16]. Tomy noro
3HaYeHHA AK (pyHAaMeHTanbHOI, MeTOAO0MOrYHOI KaTeropii B KOXHin
OoKpeMmi ranysi npaBa 3anexuTb Bid OPMYMIOBAHHA 4iTKOro 1
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OZIHO3HAYHOro BU3HAYEHHS LIbOrO MOHATTS, LLIO OXOMM0E, Ha NepLUni
nornsa, pisHi NpaBoBi siBULLA, AKi NepebyBaloTb y B3aEMO3B’A3KY Ta
BiQNOBIAHIN B3aemofii nig yac yHKUiOHyBaHHSA [4]. Ak cTBepaXxye
M.T. Wapue, NOHATTA «MexaHi3M MpPaBOBOro perynoBaHHSA» [ae
3Mory He nuule 3ibpat pasom siBMLLA NPaBOBOI AINCHOCTI — HOPMMU,
NPaBOBIHOCUHW, IOPUOMYHI aKkTU TOWOo, a W npeactaBuUTM iX Yy
OuHamili:  npoaeMoHCTpyBatTM  chneundiyHi  yHKUIT  NeBHMX
IOPUONYHKX SBULL Y TX B3aemMo3B’a3ky [19, c. 11].

Mig 4ac pocnifpKeHHA MexaHiaMy npaBoro perynioBaHHS
umBinbHMX BigHocuMH C. B. HeBecTiok 3BepTaeTbcs 0O €TUMONOTIi
uboro noHaTTa [4]. Tak, «MexaHiam» (Big rpeu. unxavii — maluvHa)
Ma€ TaKi 3Ha4YeHHs:

1) yCTpiiA, NPUCTOCYBAHHS, LLO CKNadaeTbCsa 3 PyXOMUX YacCTuH,
AKi 3aBASKM OOKNAOAHHI0 3yCUMb 34IMCHIOTb 3aJaHnii pyX;

2) BHYTPILLHIA YCTPIN, CUCTEMA;

3) CYKynHiCTb NpoLeciB, Ha SKUX IPYHTYETLCS NEBHE ABULLE [7,
c. 251].

3HayHa KINbKICTb  Yy4eHMX, SKi  JOCMigKyBanuM  MexaHi3m
NpaBOBOro perynioBaHHA SK y Teopil npaBa, Tak i B Pi3HUX ranyssx
npasa, NpOonoHyBarnu BnacHe BU3Ha4YeHHsI NOHATTS.

Tak, O.®.CkakyH 3a3Havae, LWO MexaHi3M npaBOBOro
perynoBaHHs — Lle cucTemMa npaBoBux 3acobis, cnocobis i popm, 3a
JOMOMOro SIKMX HOPMAaTUBHICTb NpaBa BTIMETLCA B YNOPSAKYBaHHI
CycninbHUX BIiAHOCWMH, 3a[0BOMEHHI iHTepeciB cyb’ekTiB npaBa,
BCTAHOBMEHHI N rapaHTyBaHHi NpaBonopsgky («HamnexHe» y npasi
cTae «cywmmy). Lle knacnyHe BU3HAYeHHsI MOBHOK MIpOIO PO3KpMBaeE
MeXaHi3M NpaBOBOro peryntoBaHHs CycnifisHUX BIGHOCUH [7].

Ha pgymky K. B. WlyHgikoBa, npaBoBuW MexaHiaM — ue
00’eKTMBOBaHN Ha HOPMATUBHOMY pPiBHi, CUCTEMHO OpraHi3oBaHWN
KOMMIEKC HopuanMdHMX 3acobiB, HeoOXigHui | gocTaTHin ans
OOCArHeHHs KOHKpeTHoi meTn [13, c. 15].

BogHovac O. A. KapxyT BM3Hayae MexaHisM  NpaBOBOro
perynoBaHHs CyCMinNbHUX BIOHOCMH Yy cdhepi OCBITU SK CUCTEMY
npaBoBuX 3acobiB, OpraHizoBaHMX cneuudiYHUM YMHOM Yy MEBHIN
NoCnigOBHOCTI, CNPSIMOBAHWX Ha BMOPSAKYBaHHS, peryrnoBaHHS,
3aKpINMeHHs, pPO3BUTOK | BOOCKOHAmNEHHs CYCNifbHWUX BiAHOCWH
B OCBITHIN cdepi BIignoBiQHO [0 UiNen OCBITHbOI MNOMITUKN
pgepxaeu. Moro osHakaMyM € CUCTEMHICTb, LiNECnpsMOBaHICT,
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PyHKUiOHaNbHICTb, AMHami3M [1]. YpaxoByroun cneundiky BigHOCUH Y
ccbepi OCBITH, aBTOp BM3HAYaE MeXaHi3M ix MpaBoOBOro peryntoBaHHS.
3okpema, P.Jl. lanbyyk TnymauyMTb MeEXaHi3M MpPaBOBOro
perynoBaHHS SK CUCTEMY OpraHi3oBaHWX MOCMIAOBHUM YMHOM
topnandHmx 3acobis [20, c. 18]; E. P. YepHoBa — sk y3aranbHeHy
TEOpeTU4Hy CXeMy OpraHiyHo noB’dA3aHMX BMAIB  NPaBOBOI
(npaBoperynaTMBHOI) AIACHOCTI, Yepe3 fAKy i 3a [ONOMOrol SKoi
30IACHIOETLCH  Pe3ynbTaTUBHUA IOPUANYHUIA BNAMB HAa CYCMIMbHI
BigHocuMHK [21, c.37]; P.A.llax6aszoB — gk 6GaratorpaHHy W
KOMMMEKCHY BENUYMHY, LWO YMOXNMBMOE NPaBOBE peryntoBaHHA
couianbHMX  BIiQHOCMH 3 METOK  YCYHEHHSI  YMHHUKIB,  SKi
nepeLuKomkatoTb 3abe3neyeHH0 coLjianbHOro 3axucTy [22, c. 24].

MpencrtaBHUKM Teopii €AMHOro mnpouecy po3pobunu  BnacHi
BM3HAYEHHS CNiflbHOro Ans BCiX npouecyanbHUX ranysen npasa
MOHATTA  «MpouecyanbHO-NpaBoBUA  MexaHiam» [4]. HatomicTb
O. . JlyK'aHoBa BBaxae, WO MNpoLecyarbHO-MPaBOBMIA MEXaHI3M —
Le BiZHOCHO camocCTiiHa AMHaMiYHa cucTeMa npaBoBuKX 3acobiB, sika
Jae 3Mory BropsigkyBaTV OXOPOHHY [LisiNbHICTb  YMNOBHOBaXEHUX
opraHiB y cdepi opMcamKLINHOro NpaBo3acTocyBaHHSA [23, . 94].

lMpoaHani3oBaHi npali CTOCYIOTbCA MNepeBaxHO pPO3pobneHHs
MOHATTS MeXaHi3My NpaBOBOro peryntoBaHHA B 3ararnbHin Teopii npasa,
Y UMBiNbHOMY npouecyansHoMy npasi [4]. MpoTe Ha cydacHoMy eTani
Opakye TeopeTU4yHUX HampauloBaHb 3 MUTaHb MeXaHi3My MpPaBOBOrO
peryrnioBaHHsa LUMBINbHMX BiQHOCWMH. ToMy U npobnemaTtuka notpedye
He nuwe MoAanbLUOro MPUCKINIMBOIO BUBYEHHS, @ W 3acCnyroBye Ha
000B’'A3k0BE BKIHOYEHHS 40 HaB4YarbHMX MNaHiB i poboymx nporpam i3
Teopil AepxaBu Ta Npasa, a TakoX LMBINbHOro npasa.

Monpun 3HaYHy KiNbKiCTb Mpalb LWOA0 BU3HAYEHHS npobrnemMaTuku
MeXaHi3My MpaBOBOrO pPeryrnoBaHHA, HEPO3KPUTMMM  3anuLIaloThCA
MUTaHHA OO0 O3HaK MeXaHi3My NpaBOBOro perynioBaHHS LIMBINbHUX
BiAHOCWH, Moro npeameTta, o6’ekTa, METOAiB, TUMIB, Ski NOTPebyTb
NoAanbLIOro HayKOBOIO AOCHIMKEHHS.

YpaxoByoun BULLLEBMKITIAAEHE, MEXaHI3M NPaBOro peryroBaHHs
UMBIMBHUX BiAHOCMH MOXHa BW3HAYMTU $IK CUCTEMY MpPaBOBUX
3aco0iB, opraHi3oBaHuX y NEBHi NOCMIQOBHOCTI Ta CNPSAMOBaHMX Ha
BMOPSIAKYBAHHSA,  PEryrfiioBaHHs,  3aKPiNfeHHs,,  pO3BUTOK |
BOOCKOHAaNEeHHs LMBINbHUX BIAHOCWH Ha NigCcTaBi OCHOBOMOMOXHUX
NpUHUUNIB NpaBa.
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Mechanism of Legal Regulation of Civil Relations
as the Subject of Scientific Researches: Genesis and Gist

The main issues related to the definition of the concept of the
mechanism of legal regulation of civil relations are revealed. The
author’s definition of the concept of «mechanism of legal regulation
of civil relations» is given, various approaches to the definition and
interpretation of the mechanism of legal regulation in general and the
mechanism of legal regulation of civil relations are considered.

The author notes that an important place in the realization of the
legal regulation of social relations is the mechanism of legal
regulation, which determines the effectiveness of legal regulation,
the accordance of the behavior of participants in public relations with
the requirements of legal norms.

In his article, the author, before moving on to consider the issue
of the mechanism of legal regulation of civil relations, turns to the
definition of the concept of «civil law regulation» as a derivative of
the general theoretical concept of «legal regulation».

The opinion on the need to allocate instrumental, activity,
systemic and complex approaches in the part of the assessment of
the essence as a mechanism of legal regulation, as well as the
mechanism of civil-law regulation is supported.

The author argues that the mechanism of legal regulation has
always been recognized as the central category of legal science.
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A significant number of scientists who studied the mechanism of
legal regulation, both in the theory of law, and in various branches
of law, gave their definition of the concept.

Taking into account the opinions of scholars, the author speaks
about the categorical apparatus of the mechanism of legal regulation
of the concept of the mechanism of legal regulation of civil relations.
Thus, the mechanism of the right regulation of civil relations is a
system of legal means organized in a certain sequence and aimed at
the ordering, regulation, consolidation, development and
improvement of civil relations on the basis of the fundamental
principles of law.

Keywords: legal regulation, mechanism of legal regulation of
civil relations, the doctrine of the mechanism of legal regulation.
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YK 342.72/.73

Hazapko FO. B. — acnipaHT HauioHanbHoi
akagemil BHYTpiLLHiX crpaB, M. Kuis

KOHCTUTYLIUHE NPABO HA OXOPOHY 3[00OPOB’SA
B CUCTEMI CYB’€EKTUBHUX MNMPAB JIIOANHU

BuceimneHo KoHuyenmyanbHO 8axsusi NoHImms y cebepi npasa
Ha oxopoHy 300pos’s. [lIpoaHanizoeaHo 3aemodil0 npasea Ha
OXOPOHYy 300p08’a 3 iHWUMU cyb’ekKmueHUMU rpasamu JIOOUHU 8
KOHmMeKcmi npakmuku €epornelicbko2o cyQy 3 rpas /MoOUHU.

KnrouoBi cnoBa: npaBo Ha OXOpPOHY 340pOB’s, 3abe3neyeHHst
npas NoavHK, EBPONENCHKUI Cya 3 NpaB NMIOAMHMU.

paBO Ha OXOPOHY 3O0POB’A € OAHMM i3 BU3HaYanbHWX MpaB

noauHn. lMNpakTuka pisHUX KpaiH CBITY LWOAO0 KOHCTUTYLIIMHOMO
3aKpiNyIeHHs MpaBa Ha OXOPOHY 3[40POB’SS Ma€ MEBHi BigMiHHOCTI.
3aKkoHOOaBCTBO AeskuX AepXaB He nepenbadae npaBa Ha OXOPOHY
3gopoB’s. Kono cy6’ekTiB, HagineHUx Takum NpaBOM, BM3HAYEHHS
noro sik 6a3oBOro Ta HeBig'€éMHOro NpaBa NIAWHU, HaNeXHICTb A0
nepeniky MNO3NTUBHUX nNpaB, $Ki OPMYyHOTb MpaBOBUMA CTaTyC
roomMagsHuHa, — uUe Ti cneuudivHi O3HaKu, 3a SKMMU PI3HATLCA
KOHCTUTYLI Pi3HUX KpaiH.

[MuTaHHs NpaBa Ha OXOPOHY 30POB’Sl BUCBITNEHO B Mpausax Takux
pocnigHukis:  B. BonkoB, 3.[nagyH, B.>Xypasenb, H. KamiHcbka,
C. KosyniHa, B. MockaneHko, 3. PomoBcbka, A. Casuupbka, |. CeHioTa,
B. Ckomopoxa, C. CteueHko, P. CtedaHuyk, B. Akybor’sk Ta iH. OgHak
KOMMMEKCHOro AOCHIMKEHHA MpaBa Ha OXOPOHY 3[0pPOB’St B KOHTEKCTI
iHWKWX CYO’eKTMBHMX NpaB i [oCBidy €BPONENCLKOro cydy 3 npas
NOAVHN 30JiNCHEHO He Byno.

MeToto Ui€i cTaTTi € aHani3 B3aeMofji NpaBa Ha OXOPOHY 3[,0POB’S
3 HWMMKM CYyB’eKTUBHUMWU MpaBamMu TIOAWHKW, OOCNIMKEHHSA chnpaBs
€BponencbKoro cyay 3 npae NoAVMHK WoA0 NUTaHb pearnisalii npaea Ha
OXOPOHY 30POB’S Ta MOro 3B’AA3KY 3 iHLLIMMM NpaBaMu MOAUHW.

1o OCHOBHMX MPUMHUMMNIB OXOPOHU 340POB’'S B YKpaiHi Hanexarb
Taki:

— BU3HAHHS OXOPOHW 340POB’A  MPIOPUTETHUM  HAMPSMOM
JisANbHOCTI CycninbCcTBa Ta AepXaBy;

© Hasapko 0. B., 2017
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— OoTpyMaHHs npas i cBobof NAMHU Ta rpoMaasaHHa B ranyasi
OXOPOHM 30POB’st Ta 3abe3nevYeHHs NoB’A3aHNX i3 HUMU AepXXaBHUX
rapaHTiu;

—ryMaHiCTU4Ha CMpsSIMOBaHICTb, 3abe3neyeHHs npiopuTeTy
3aranbHOMACLKMX LIHHOCTEN Haj HauioHanbHUMW, FPYNOBUMM UK
iHOMBigyanbHUMKM  iHTepecamu, NiOBULLEHWA  piBEHb  MeOuKo-
couianbHOro 3axmcTy HalypasnmBilLUX BEPCTB HAaCENEeHHS;

— piBHOMpPaBHICTb rpomagsH, OEeMOKpaTUYHICTb i
3aranbHOAOCTYMHICTb MEAMYHOI OOMOMOrM Ta iHWMX MOCnyr y ranysi
OXOPOHU 3[0POB’S;

— BiAMNOBIAHICTb 3aBAAHHSM | PIBHIO CoOLianibHO-EKOHOMIYHOMo Ta
KyNbTYpPHOrO PO3BUTKY CYCMINbCTBA, HaykoBa OOGrpyHTOBAHICTb,
MaTepianbHO-TEXHIYHA 1 (hiHaHCOBa 3abe3neYeHicThb;

— OpIEHTOBAHICTb Ha Cy4yacHi cTaHOapTu 340pOB’A Ta MeaUYHOI
JOMNOMOrM, MNOEAHAHHA BITYM3HSAHMX Tpaguuin i OOCArHeHb  3i
CBITOBUM [OCBIAOM Y ranysi OXopoHu 340pOB’s;

— 3anobiXkHO-NpodhiNnakTUYHUA xapakTtep, KOMMMEKCHUN
couianbHW, €KONOTiIYHNI Ta MEAUYHNIA NiAXia 4O OXOPOHW 300POB’S;

— BGaraToyknagHicTb €KOHOMIKM OXOPOHMU 300pOB’s,
GaraTokaHanbHiCTb 11 (piHAHCYBaHHS, NOEAHAHHS AepXXaBHUX rapaHTiv 3
JeMoHononi3aujielo Ta 3a0X04YEHHAM MiANPUEMHULTBA | KOHKYPEHLUIT;

— JeleHTpanisaudis  gepXaBHOro  ynpasniHHS, pO3BUTOK
camoBpsagyBaHHS 3aknagiB i CaMOCTIMHOCTI MpauiBHUKIB OXOPOHMU
3[0pOB’S Ha NPaBoOBUX Ta AOroBipHMX 3acajax [1, c. 2].

3rigHo 3i cT.49 KoHctutyuii YKpaiHu, KOXeH Mae npaBo Ha
OXOPOHY 3[0pOB’d, MeAWMYHy [JOrMnoMory Ta MefudHe CTpaxyBaHHS.
LivBinbHUA kopekc YkpaiHM Takoxk 3abesneyye npupoaHe iCHyBaHHS
isnyHOI ocobu, BM3HAYaKuM MNpPaBO KOXHOI MOAMHU Ha OXOPOHY
30opoB’s B CT.283. 3aranoM nutaHHAM npaB y cdepi 0xXopoHu
3[10pOB’A NpUCBSYEHO CT. 283—-287 LiuBinbHOro kogekcy YkpaiHu.

BignoBigHo o cT. 6 3akoHy YkpaiHun «OCHOBM 3akOHOZaBCTBa
YkpaiHn npo oxopoHy 3gopos’si» Big 19 nuctonaga Ne 2801-XIll,
KOXXHWUIA TPOMAAAHUH YKpaiHM Mae NpaBo Ha OXOPOHY 340pPOB’s, L0
nepenbdavae:

— XWUTTEBUIA piBEHb, 30Kpema DKy, OfAsr, XUTMO, MeOUYHWUR
gornsag, couiansHe 06cnyroByBaHHA 11 3abe3neyveHHs, HeobxiaHi ons
NigTPMMaHHS 300POB’s NMIOOUHY;

— 6es3neyHe Ons KUTTS | 300pPOB’S HaBKOMWLLHE MNpUPOAHE
cepefoBuLLE;
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— CaHiTapHo-enigemiyHe 6narononyyys TepuTopii, HaceneHoro
NYHKTY;

—6es3neyHi Ta 300poBi YMOBM npaui, HaB4aHHSA, nNobyTy,
BiMOYUNHKY;

— kBanigikoBaHy Meau4HYy JOMOMOry, 30KpemMa BinbHUN BUGIP
nikapsi, meTofiB fikyBaHHA BiAMOBIAHO A0 WOro pekoMeHgauin i
3aknagy OXopOHU 300pOB’s;

— JOCTOBIpPHY Ta CBOeYacHy iHgopmauito nNpo CTaH BracHoOro
300pOB’A Ta 340POB’Sl HACEreHHsl, 30KpeMa HasiBHi 4M MOXIUBI
hakTopun pU3KKY Ta IX CTYNiHb;

—y4yacTb B OOroBOpEHHi MNpOEKTIB 3aKOHOA4ABYMX aKTiB i
BHECEHHS1 Mpono3uuin LWoao (opMyBaHHA Aep)KaBHOI MONITUKU Y
ccepi OXOPOHM 300POB’S;

—y4yaCcTb B YnpaBniHHi OXOPOHOK 300pPOB’A Ta MNpOBEeOEeHHI
rpPOMafCbKOi €KCMepTu3n LWoao UMX NutaHb y nepegbavyeHomy
3aKOHOABCTBOM NOPSAAKY;

— MOXIMBICTb 06’egHaHHSI B rpomanchki opraHizauii 3 MeTor
CMNPUSHHSI OXOPOHIi 340POB’S;

—MpaBoOBMA  3axMUCT Big OyAb-sikMX  HE3aKOHHMX  opm
OVCKpPMMIHaLiT, NOB’A3aHMX 3i CTAHOM 30pPOB’s;

— BiALWIKOOQYBAHHSA 3anofistHOT 300POB’H0 LLKOAW;

— OCKapXXeHHs1 HenpaBOMIpHMX pilleHb | A npauiBHUKIB,
3aknapgiB Ta opraHiB OXOpOHM 300POB’S;

— MOXINUBICTb NPOBEAEHHSA HE3ANEXHOI MEANYHOI eKCnepTusn B
pasi He3roguM rpomagsiHiHa 3 BWCHOBKaMu AepXXaBHOI MeOUYHOl
eKkcnepTusn, 3acToCyBaHHA [0 HbOro 3axodiB  NpUMYCOBOro
NiKyBaHHA Ta B iHWWX BUNagkax, KOAuM isMW NpauiBHUKIB OXOPOHU
340pOB’S1 MOXYTb BYTM O0OMeXeHi 3aranbHOBM3HaHI NpaBa MIOAUHN i
rpoMagsiHuHa;

— NpaBo NauieHTa, aKkn nepebyBae Ha CTalioHapHOMY MiKyBaHHi
B 3aKrafi OXOPOHWU 300POB’SA, HAa AOMYCK OO0 HbOrO iHLWIMX MeOUYHUX
npauiBHMKIB, 4YneHiB ciM’i, OnikyHa, niknyBanbHWKa, HOTapiyca W
afgBokaTa, a TaKoX CBSIWEHHOCIYXWUTENst Ans  BignpaBrieHHs
BorocnyxiHHA Ta penirinHoro obpsaay [2].

Y 3akoHax YkpaiHn Moxe OyTu BU3HA4YeHO W iHWI npaBa
roomagsH y cdepi oxopoHu 3gopos’s. [pomagsiHam YkpaiHu, ki
nepebyBalTb 3a KOPOOHOM, rapaHTOBaHO MpPaBO Ha OXOPOHY
3gopoB’ss 'y hopmax Ta o06casi, nepenbaveHux MiKHApPOOHUMM
Jorosopamu, y sikux 6epe Halua gepxxaea.
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BignosigHo 0O MiXKHapoOAHOro 3akoHo4aBCTBa, paTMdikoBaHOro
YkpaiHoto, 3okpema y 4.1 cT.12 MikHapogHOro nakty npo
€KOHOMIYHi, couianbHi i KynbTypHi npaBa, BU3HAHO MPaBO KOXHOI
NIOAVHN Ha HaWBULLMA OOCSXKHUW piBeHb Oi3MYHOro Ta MCUXiYHOro
3popoB’as [3]. Came B cT.11 €Bponencbkoi couianbHOI XapTii
pernameHToBaHO MpaBo 0cobu Ha OXOpoHy 340poB’'st [4]. Takox
€Bponencbka KOHBEHLUiS Npo npaBa nOAWHUM Ta GiomeanunHy
nporonowye ©6a30Bi NPMHUMMM CTOCOBHO MpaB MaLieHTiB, a caMe:
piBHOMpPaBHWA [OCTYN OO MeAWYHOI AOMOMOru, 3axucT npaBa Ha
iHdbopMoOBaHy 3rofgy, NpuBaTHe XUTTA Ta iHopmMauito.

Okpim uboro, 2002 poky 6yno npunHATO E€BPONENCHKY XapTito
npaB NauieHTiB, Ae BUYEpPMNHO BUTNYMa4eHO npaBa nauieHTis. Llen
OOKYMEHT CTaB NpaBOBUM MiArpyHTAM pyxy B €BpoOri, METOK SIKOro
Oyno 3anydeHHs nauieHTiB [0 akTMBHOI poni Yy TBOPEHHI Ta
BMPOBaPKEHHI MOCIMYr 3 OXOPOHW 340POB’'sl. Ha >xanb, 3a3HayeHumn
HOPMaTMBHUIN aKT Mae nuLle pekoMeHaaLlinHui xapakTep [5, ¢. 32].

Yci cyb’ekTMBHI npaBa B3aEMOMNOB'si3aHi. 3 ornsgy  Ha
3a3HaveHe, NoTpibHO NpoaHanizyBaTu 3B’A30K OKPEMUX CYD’EKTUBHUX
npae i3 NpaBOM Ha OXOPOHY 340POB’A MIOANHM.

llpaso Ha 0xopoHy 300pos’ss i npaso Ha xumms. XutTa i
300pPOB’SA  NIOAMHM €  LJHHICTIO Ta MEepPBUHHOW,  BUXIQHOH
nepeaymMoBOLO Ti XUTTELIANBHOCTI, WO BU3HAYEHO B CT. 3 KoHCTUTYLji
YkpaiHn. MpaBo Ha OXOpPOHY 340pOB’sS nependavae 3abesnedeHHs
BiONOBIOHOrO XWUTTEBOrO piBHSA, MeAWYHOro OBCnyroByBaHHA Ta
couianbHoro 3abesneveHHs. Lle npaBo nepepbayae HasiBHICTb
Oe3neyHoro Ans XWATTA Ta 340pPOB’'S MIOAUHW  HABKOJMLUHBOMO
NPMPOAHOro cepeaoBuLLa.

[MpaBo Ha XMTTA — Le Haa3BMYanHO LUIMpoke Ta BaratonnaHose
MOHATTH, SK& OXOMME HU3KYy acnektiB. BoOHO cTocyeTbcA
30epexeHHs XUTTS, BU3HAYEHHS MOro MEX, npaBa po3nopsmpKaTucs
HUM, LLO pearni3yloTb 4Yepe3 MOXNMBICTb nigaatu cebe puauky abo
eBTaHasii Towo [6, c. 47-48].

Y KOHTEKCTi Cy4acHMX pearnin npaBO Ha XWUTTS € 0cobuctum
HEMaNHOBMM MPUPOAHUM NPAaBOM KOXHOI NIOAMHU Ha BMNACHE XUTTH,
fIKE BMHWKAE B MOMEHT HapompkeHHs. [pupogHe npaBo Ha XWTTS
Oyab-aKOI NOANHY peani3yloTb Ha BNACHUM po3cy, OO4HAaK aKTUBHE
XUTTSE MOXe BigbyBaTuUCA nuwe MK HapOMKEHHAM | CMepTHo
LLUNSAXOM 34iMCHEeHHs BNacHMx npae i oboe’saskis [7, ¢. 102—-103].

LlikaBuM € BMCHOBOK E€BpOMNENCLKOro cygy 3 MnpaB JOAMHU
(cnpaBa «Kapnyc npotu TypeuyumHu»), Oe 3asHayeHo, Wo akT
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MOpYLLUEHHSA MpaBa Ha XUTTHA BiAGYBaETbCH, «SKLWO Bnaga puUsMKye
XUTTSAM  JIIOAMHK, BIOMOBIISIIOMM B JiKyBaHHi, ke Mae 0yTu
OOCTYNHUM 51 KOXKHOTOY.

OTXe, NpaBO Ha OXOPOHY 3[0POB’S BU3HAHO OOHUM i3
NPiOPUTETHMX HaNpsMIB OepXaBHOI MOMITUKA Ans 3abe3neyeHHd
MakcumarbHOI NPOAOBXYBAHOCTI XUTTA. Peanisytoun noro, noguHa,
Hacamnepen, 3abes3neyye CBOE NPaBo Ha XUTTS.

llpaso Ha o0OxopoHy 30opoe’ss | npaso Ha ocobucmy
HedomopkaHHicmb. byab-sike nikyBaHHA nOavMHM  Nepepfbadae
BTPYYaHHS SK Y il 0cobucTe XUTTS, TaK i y cdpepy 1i 300poB’s. Y BCix
BMNagKkax BTpyyYaHHs Yy cdepy 300pOB’A MOAMHUM  MeaU4HUMKU
npauiBHMKaMK, IikapsMu HayKoBMX nabopaTopii, LOCNigHULbKUX
IHCTUTYTIB HasiBHUA €NeMEHT HOBW3HW, PU3KKY, TOMY HeobXigHO
mMaTun o0O6rpyHTOBaHy npaBoBy 6a3y, ska 6yne 3abesnevysatu
rapaHTOBaHWI OepXXaBok 3axMCT MpaB NI0AVHU Ha XWUTTH, 300POB’S
N 0coBUCTY HEAOTOPKAHHICTb. Taknm YMHOM, Byab-sike BTpyYaHHSA Y
ccepy ismyHoro Ta/abo nCMxiYHOro 340pOB’A MOAUHU Mae ByTu
nigroToBrneHe, opraHisoBaHe Ta 3AiMCHEHe Tak, Wob He nopyLliysanm
npaB i 3aKOHHWUX iHTepeciB Noden, Ha Wo i cnpsMoBaHa npaBoBa
Hayka [8, c. 102].

YnHHEe 3aKOHOOaBCTBO YKpaiHW MICTUTb BU3HAYEHHSA MOHATTH
MeOMYHOro BTpy4yaHHsA. 3okpema, BignosigHo Ao cT.42 OcHos
3aKOHOAABCTBA YKpaiHM MPO OXOPOHY 3[00POB’sl, MEAMYHE BTPYYaHHS —
ue 3acTocyBaHHd MeTOAIB  AiarHOCTWKM, npodpinaktukn abo
NiKyBaHHsi, MOB’AI3aHMX i3 BMJIMBOM Ha OpraHiamMm JOAMHU,  SKi
JonycTuMi nuie Tofi, KONU BOHM HEe MOXYTb 3aBAaTu LUKOAM
3[0pPOB’t0 NaLjieHTa.

Tak, y cnpasi €Bponencbkoro cygy 3 npas noguHu «CTopk
npotu Hime4yumHny» Oyno 3asHaveHo, wo npotarom 1977-1979 pokis
3asIBHMLI0 NOMICTUNU B MikapHO nNpoTw i Boni, Ae nikyBanu 6e3 ii
srogn. Cya BM3HaB TOM (QakT, WO «3asiBHULIIO FiKyBany MpOTArom
1T NpuMmycoBoro nepebyBaHHA B NikapHi, a TakoX Cya 3a3Hauus, LLO
HaBiTb HecyTTeBe (Di3NYHE BTPYYaAHHS CTOCOBHO NIOAMHU MOTPIOHO
BBaXXaTW BTPYYaHHSAM, sike MOpyLIye NpaBO Ha nosary npuBaTHOroO
XUTTS B MEXax CT. 8, AKWO Le BTpydaHHs 3AiNCHI0ITL 0e3 3roau
noguHuy. Cya BU3HAaB, L0 3asBHULI ik BBOAUNW NpoTu 1i BONi,
a ue Lo TakoX nopywye npaBo Ha noBary il NpMBaTHOrO XUTTH B
KOHTeEKCTi cT. 8 [5, c. 38].
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Omke, NpaBO Ha OXOPOHY 340POB'Sl € rapaHTielo OfHoro 3
HaMBaXXIUBILLMX NpaB NIIOAMHU — NpaBa Ha 0COBUCTY HEOOTOPKAHHICTb,
a 3[iCHEeHHS1 OCTaHHBOIO € YMOBOK OXOPOHM i 300POB’S Ta XUTTS.

lpaso Ha OXopoHy 300p08’s i Npaso Ha HeemMpy4yaHHs 8
ocobucme ma cimelHe xumms. Ctattsa 32 KoHcTuTyuii YKpaiHu
3aKpIiNE MNOSMIOXKEHHS NPO Te, WO «HIXTO He MOXe 3a3HaBaTu
BTPYYaHHA B MOro ocobucrte i ciMenHe XWUTTA». TakMM 4YMHOM,
peanisauisi rpomMagsHMHOM CBOro MnpaBa Ha OXOPOHY 340pOB’A
nependavae 36epexxeHHss MeguyYHOI TaEMHUILL.

MoHATTS MegudHOI TaeMHUUi nig 4Yac peanisaudii npaBa Ha
OXOpPOHY 300poB’A BM3HayYeHo B MikHapooHOMY KoAekci MeauyHol
etukn (1949) y posgini «O60B’A3kM nikapsi WOAO0 XBOPUXY, @ TaKOX Y
MixxHapogHin knatei nikapa (1948) i [eaHagudaty npuHUMnax
HadaHHA MeguyHol gonomoru B ByAb-Kid HauiOHanbHIA cucTemi
OXOpPOHM 300poB’s (1963).

3okpema, y cnpasi €Bponencbkoro cygy 3 npaB NiogUHK
«Z. npotn QiHNAHZI» MeanyHy OOKYMEHTaUilo 3asiBHMKA, a came
JiarHo3 wopno HasisHocTi BIJ1 6yno gonyyeHo OO cydoBoi cnpasu
npoTu 4omnosika 6e3 noro 3roam, a iHdopmauito B cnpasi Oyno
posronowleHo. Cya NOCTaHOBMB, LLO PO3ronoLleHHs iHdopmaLii npo
CTaH 340pOB’A «MOXE€ HEeraTMBHO MO3HAYUTUCH Ha MpMBATHOMY Ta
CIMEMHOMY XWUTTi TNIOAMHM, a TaKoX Ha cTaTyci B CYCMiNbCTBI
Ta npaueBnaluTyBaHHi, WO 3abe3neyye ocoby, fka 3a3Hae PU3MKY
ocTtpakiamy» [5, c. 40].

OTXe, NpaBO Ha OXOPOHY 340POB’st TICHO MOB’A3aHEe 3 MpPaBOM
Ha HEeBTPy4YaHHs B OCOOMCTE Ta CiMEWHE XUTTHA, a TaKoX nocTae
OfHI€EI0 3 rapaHTin peanisauii npaBa fANHM Ha OXOPOHY 300POB’S.

lNpaso Ha o0xopoHy 300poe’d i npaeo Ha nosazy 00 eidHocmi
moduHu. [MpaBo nwOAUHWM Ha XUTTa | noeary Ao i rigHOCTI
MPOrofiolleH0 B  YCiX Mi)KHApPOOHO-NPaBOBMX akTax nNpo npaea
NIOOVHN Ta Mamke B YCiX KOHCTUTYUiSIX KpaiH CBIiTY K HEBif'eMHe
npaBo MOANHW, OXOpOHKBaHe 3akoHoM. Ctatta 28 KoHcTutyuil
YKpaiHM 3akpinne npaBO KOXHOIO Ha noary OO WOro rigHOCTI.
Lla skictTb niogvHM piBHO3Ha4YHa npaBy Ha nosary W 060B’A3KY
noBaxaTu iHWMX. 3rigHO i3 Ui€ cTaTTelo, XoaHy roauHy 0e3 i
0oBpoBINbHOI 3roan He MOXHa nigaaBaTM MeAUMYHUM, HayKOBUM 4
iHWuM  gocnigaM. [1oOpoBiNbHICTL OOEpPXKaHHA 3rogv JIOOAMHU Ha
nNpoBedeHHs UMX docnigie nepepbavae, Wo ii He MOXHa niggaBaTu
Oyab-akum doopMaM HacunNbCTBa A5l OAEPXKAHHSA TaKol 3rogum.
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KoHcTuTyuieto YkpaiHM BCTAHOBIIEHO, WO HIXTO HE MOXe 6yTu
nigoaHuin KaTyBaHHIO, XOPCTOKOMY, Henacbkomy abo Takomy, Lo
MPUHWXKYE WOro rigHICTb, MOBOKEHHIO 4YM NokapaHHw. Lla Hopma
BIATBOPIOE NONOXEHHA CT. 7 MidkHapoaHOro nakTy npo rpomMagsiHCbKI
i NoniTWYHI nNpaBa, po3rnNsggalyn KaTyBaHHA 1 iHLI XOPCTOKI BUAM
MOBOMKEHHSA Ta MOKapaHHA, O MPUHWXYIOTb TgHICTb 0cobu, sk
rpybi MopyleHHa npaB NOOUMHU. Ha 3axucT rigHOCTi crnpsMoBaHi
TakoX iHWi Hopmu (Npaea) OCHOBHOro 3akOHY: MpPaBO Ha AOCTaTHIN
XUTTEBUMA piBEHb, HELOTOPKaHHICTb MNPUBATHOMO JKUTTS, 3axuCT
NIOOUHOK CBOEI 4ecTi Ta [p[obporo imeHi, 3abopoHa 36upatu
iHdbopmaLito Npo NpMBaTHE XUTTSA, 3abOpPOHa OO0 HACUITbHULIBKOTO
NPOHUKHEHHSA B XNTMo Towo [9, c. 3].

Y nocTtaHoBi €BpoONencbKoro cydy 3 npas MOAWMHU Y Chpasi
«lMonoB npotn Pocincbkoi Pepepadii» BU3HaA4EHO, WO 3rigHo 3i cT. 3
KoHBeHUiT OepxaBa 3060B’si3aHa 3abesnedvyBaT 0cob6i ymoBM,
CYMICHi 3 NoBarow A0 fACbKOI MgHOCTI, a cnocobu peanisadii Takmx
3axofiB He MalTb MiggaBaTv NIOOUHY CTpecaMm, MPUHDKEHHSM,
3aHENMOKOEHHI0, SKi NepeBULLYOTb OONYCTUMMUI piBEHb CTpaKaaHb,
WO crpuyvHeHi nosbaBneHHsaM Boni. 3 ormsgy Ha MpakTu4dHe
3Ha4YeHHs1 3acCTOCOBYBaHWX 3axOAiB, 340pOB’s, AYLWEBHUN CTaH
ocobn malTb ByTU agekBaTHO rapaHTOBaHUMM, 30KpPeEMa, LUAAXOM
HagaHHS HeobXiaHOT MeanYHOI JONOMOrN.

Omxe, NpaBo Ha nosary Ao rigHocTi 6e3nocepeaHbLO NOB’A3aHO 3
NpaBoM Ha OXOPOHY 340poB’'ss. OAHMM 3 OCHOBOMOJIOXHUX € 3aXUCT
Big niggaHHs ocobu 6e3 i 3rogn MeguyHMM, HayKOBMM UM iHLLIMM
gocnigam, LWo nocTae BaXnMBOI rapaHTielo 3abe3neqyeHHs npasa Ha
OXOpPOHY 340POB’S.

lNpaso Ha oxopoHy 300po8’s i npaeo Ha iHhopmauiro. 3rigHo 3
4.2 cT. 32 KoHcTutyuii YKpaiHW, KOXeH rpomMagsHwH Mae npaBo
O3HamomnBaTUCA B oOpraHax [JepXaBHOI Bnagu, MicLeBOro
camoBpsAyBaHHs, yCTaHOBaX i opraHisauisx 3 BigOMOCTAMM Mpo cebe,
AKi He € OepXaBHOK abo iHLIOK 3axMLUEHO 3aKOHOM TaEMHULEHO.
3asHayeHa cTaTTa BM3HA4Yae npaeBa rpoMagsH Ha iHdopmalito,
30KpemMa i Npo CTaH CBOrO 340POB’S,, @ OTKe, € BaXUBUM acrneKToM
peanisadii npaBa Ha OXOPOHY 300POB’s.

LlikaBoto B aHanisoBaHOMY KOHTEKCTi € cnpaBa €BpPOMNEnNCcLKOro
cyny 3 npaB noguHu «K.X. Ta iHWwi npotn CnoBavuuHU», y SKin
3aaBHMUI  (BICIM XIHOK  pOMCBKOrO  MOXOMXEHHS)  yTpaTunu
penpoaYKTMBHY OYHKLIO Nicnsa Bi3UTY A0 riHEKONOriYHOro BiaAineHHs
B ABOX pi3HUX nikapHax. BoHn BBaxatoTb, L0 iX CTepunidyBanu nig
yac nepebyBaHHs B nikapHi. NpeactaBHMKM nikapHi BigMOBUIIUCS
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HagaTth TXHI MeaWn4Hi KapTKM 3aKOHHOMY MnpeaCcTaBHUKOBI 4M Konmil
OOKyMmeHTiB. IMOTiM XiHKM OTpuManu cygoBun opaep, Wwo 3abesneuns
Ona HUX JOCTyn A0 MeauyHol iHdopmauii B Mexax akta npo
OXOpOHY 3a0poB’sa Big 1994 poky, npoTe iM 3abopoHunu pobutn konii
AokymeHTiB. Cyad BM3HaB Le nopylleHHaM cT. 8. 3 Toro vacy, konm
cnpasy 6yno BigKpWUTO, akT Npo OXOpPOHYy 34opos’s Bia 2004 poky
BiOKPWUTO O03BONSiE NauieHTamM abo iXHIM 3aKOHHUM NpencTaBHUKaM
pobutn Komii 3 MegudHOi AOoKyMeHTauil. 3asHadeHe nigTBepaXye
npaeo ocid Ha iHhopMaLito Npo BracHe 300poB’d [5, c. 46].

lNpaso Ha 0xopoHy 300p08’ ma rpPaso KOXHOMYy Ha be3rneyHe
Ona xummsi | 300poe’ss 0oekinisa. BignosigHo po cr. 3 3akoHy
YkpaiHn «[1po 0XOopoHY HaBKOMULLHBOrO NPUPOAHOro cepeaoBuLLar,
rapaHTiammn woao 3abesnedyeHHs npaB rpoMagsiH Ha OXOPOHY
3[0pPOB’si Bif, HECMPUSATIIMBOIO BMSVBY HaBKOSMLIHLOIO NPUPOLHOTO
cepefoBULLIA 3aKOHOAaBelb BW3HA4Ya€e HWU3KY MNPUHLMMIB LWIOAO
OXOPOHW [OBKINNA, a came: MPIOPUTETHICTE BUMOI  €KONOriYHOI
6e3nekn, 06OB’A3KOBICTb AOTPMMAHHS EKONOriYHUX CTaHOapTiB nig
yac 3AiNCHeHHs 6yab-sIKoi OisNbHOCTI, rapaHTyBaHHSA €KOmoriyHo
Oe3neyHoro cepefoBuULLa AN XKUTTA  Ta 300pOB'S  Nogen,
3anobikHMI XapakTep 3axofiB y cdepi OXOPOHW HAaBKOMMULUHBOIO
NPUPOAHOro cepeaoBuLLLa TOLLO.

Komnnekc 3axodiB 3 OXOPOHM HaBKOMWLLIHLOIMO CcepeaoBula
nepenbadvae 3axoam i3 3abeanedeHHs npas i cBOOOA NMIOAMHN, 30KpeEMa
Ges3nocepeHbO MOB’A3aHi i3 MPaBOM Ha OXOPOHY 300POB’sl. 340pOB'A
TOOVMHN HEPO3PUBHO MOB’SI3aHE 3 EKOCUCTEMOHD, OCKISTbKM CaMe 4ucTe
OOBKINms € NnepeayMOoBO0 pearisallii npaBa Ha OXOPOHY 340POB’S.

Tak, €Bponeincbkuii cyd 3 Npae foaMHN OPMYE CYO0BY NPaKTUKY,
3riHO 3 SKOK BU3HAHO, LU0 3abpyaHEHHSI HABKONULLHBLOrO cepefoBMLLa
€ MNPWUYMHOIO MOPYLUEHHS OCHOBHUX MPaB POMAaAsiH, 3-TMOMDK SKUX
MpaBo Ha XWUTTS Ta NoBary 40 NPUBATHOIO Ta CIMENHOTO XUTTS.

lNpaso Ha 0xopoHy 300po8’ss ma npaso Ha MeduyHy Aoriomoey.
Tak, cT. 49 KoHctuTyuii YkpaiHu, rapaHTye MpaBO KOXHOrO Ha
OXOPOHY 3[00pOB’A, MEANYHY OOMOMOry Ta MeAuW4YHe CTpaxyBaHHS.
Y cT1.13 €Bponencbkoi couianbHOi XapTii BM3HA4YEeHO MpaBoO Ha
couianbHy Ta MeaudHy ponowmory. [lpaBo nOAMHM Ha MeguudHy
JonoMory — ue 3akpinneHa B 3aKOHOOaBCTBI Ta rapaHToBaHa
OepXKaBol MOXINUBICTb KOXHOI MOAWHWM OTpUMMyBaTM B 3aknagi
OXOpPOHM 3[0pOB’S UM fikapsa NpPUBATHOI MPaKTUKW, SKUX 30IACHIOE
npodecinHy AianbHICTb BIANOBIAHO [0 YMHHOIMO 3aKOHOL4aBCTBa,
KOMMMEKC 3axofiB, CrnpsIMOBaHWX Ha npodinakTuky, AiarHOCTUKY,
nikyBaHHsi Ta peabinitauito, 3 MeTol 30epeXeHHs, 3MilHEHHS,
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pPO3BMTKY W BiQHOBNEHHsT (y pasi MOpYLWEHHS) MaKCUuMarbHO
OOCSDKHOrO  piBHA  (DIBMYHOrO0 Ta MNCUXIYHOMO CTaHy JHOACLKOro
opraHiamy [9, c¢.3]. Omxe, npaBoO Ha MeOu4Hy JonoMory €
KOHKpeTu3aLinHuMm npaBom Yy cdepi MeguuMHU CTOCOBHO npaBa Ha
OXOPOHY 3740p0B’sA. [MpaBo Ha OXOPOHY € LUMPLINM, aaXe OXOMIoe
TakoX nMpaBoO Ha MeauMyHy pJonomory. HeHagjaHHa mMeauyHol
gornomorn E€BpOMNENCBbKMN Cyd 3 MpaB MIOAWMHU TPaKTye Tak:
BiOCYTHICTb JiKyBaHHA Npu3BOAUTL [0 TMOpPYLWEHHS npaBa Ha
ceobony BiA4 KaTyBaHb, >KOPCTOKOro, HENACBbKOro W Takoro, Lo
NPUHWKYE TOHICTb, MOBOAXEHHS.

lNpaso Ha oxopoHy 300p0o8’a i npaso Ha oceimy. 3akpinneHe B
cT. 53 KoHctuTydii YkpaiHu npaBo Ha OcCBiTY mMae 6esnocepenHe
3Ha4YeHHA AN NigBULLEHHSA PIBHA CaHiTapHO-TIMEHIYHOT KynbTypu
HaceneHHsa, npuLlenneHHs KynbTypu TypboTm npo 300poB’d,
YCBiJOMIMNEHHS 3HAYEHHS 300POB’A SK OAHIET 3 HAMBULLMX CoLianbHUX
uiHHocTen. Ctatta 53 KoHcTuTyLii YkpaiHn nepeabavae nigBuweHHS
PiBHS1 OCBITW, 30Kpema Yy cdpepi nnaHyBaHHsA CiM’i Ta iHWKWX Meanko-
couianbHUX NUTaHb, YNPOBaMXKEHHSA OepXXaBHUX OCBITHIX cTaHAapTIB,
WO CTOCYeTbCA W Meau4yHoi ocBiTh [7, c. 88]. NpobrneMn oxopoHwu
3[0pOB’A HaceneHHs Ta poboTa, Wo cnpsiMoBaHa Ha 36epexXeHHs i
3MiLHEHHs1 340pOoB’s, NOTPebyloTb NocUneHol ysarn 3 60Ky gepxasu,
came TOMY L NpaBa € B3aEMOMNOB’A3aHi. Y pilleHHsX €BPonercbKoro
cyaoy 3 npaB INOOUHU Le MNOPYLUEHHS TPaKTye K HeHadaHHS
BignoBigHOT iHdopmauil 3 NpMBoAY NikyBanbHUX 3aX04iB.

HocniguBwin 3B’A30K yCiX NpaB, SKUMM BOJOAIE nNoauHA,
JOXOOMMO BWMCHOBKY MNpPO 1X B3aeEMO3anexHiCTb, apke nuwe
KOMMJEKCHO Ui npaBa MoXyTb 6yTn BcebiyHO peanizoBaHumMu. [NpaBo
Ha OXOPOHY 3[0pOB’A MOB’si3aHe Maike 3 ycima npaBamn Ta
cBobogamu, wWwo 3akpinneHi B KoHcTuTyuii YkpaiHu. Okpemi 3 HUX €
noxigHMMK BiO npaBa Ha OXOPOHY 340poB’s. BoHM BM3Ha4aloTb
CTyniHb 3abe3neyeHHs iHWOro npaea, a Aeski € rapaHTielo Ans
iHWoro npaea. TakMM YMHOM, NOPYLUEHHS OAHOro NpaBa CrpPUYNHSE
NOPYLUEHHS LiniCHOCTI iHWux npas nogauHu [10, c. 91].

MpaBo nOAMHM Ha OXOPOHY 3[0POB’St BUKOHYE TrapaHTiiHy
YHKUiO WOAO HWKUX CyD eKTUBHUX HOPUAMYHUX NpaB (Hanpuknag,
OO nMpaBa Ha XWUTTs, OCOBUCTY HEOOTOPKAaHHICTb), TakoX CBOIMMU
rapaHTiaMmm nepegbavae iHWiI cy®’eKTMBHI  OpUANYHI  Npasa
(Hanpuknapg, npaBo Ha iHdopmauito). OkpiM Toro, BfiacHe OXOpPOHa
3[0pOB’'s € nigcTaBol0 Ans OBMEeXEeHHS iHWWUX CYB’eKTUBHMX
topuandHmx npas noguHu [10].
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MpaBa nwAMHM Yy cdepi OXOPOHM 3O0POB’'SE OOMOBHIOKOTH
GioeTuky, BOAHOYAC, OXOMMTb KOMMMEKC 3aranbHOMPUIHATUX
HOpM i npouenyp, Aki HagawTb MOXMMBICTb OiINTM BUCHOBKIB NPO
MOpyLLUEHHSA npaB Yy 3B’sA3Ky 3 Hepeani3oBaHiCTIO NpaBa Ha OXOPOHY
340pOoB’A. BoHU I'pyHTYIOTBCA Ha cTaHAapTax MiKHaApOAHOI KOHUenLii
npas nwoanHn. Yumano 3 HuUX BigobpaxeHi B  MiXHapOAHMX
A0roBopax i HauioHanbHUX KOHCTUTYLisIX. OTke, MpaBO HA OXOPOHY
3[10POB’Sl OXOMJIKOE CMEKTP IHWMX CYO'€KTUBHUX MNpaB JHOAMHM,
a HEBMKOHaHHS OJHOMO 3 HUX CMPUYUHAE NOPYLUEHHS NpaBa NianHU
Ha OXOPOHY 340pOB’s.
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Constitutional Right to Health Protection in the System
of Subjective Human Rights

The article covers the conceptually important concepts of the
right to health. The interaction of the right to health with other
subjective human rights is revealed, as well as the cases of
the European Court of Human Rights on this issue are analyzed.

The Constitution of Ukraine recognizes man, his life and health,
honor and dignity, inviolability and security of the highest social
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value. In this constitutional prescription, health is proclaimed as the
value and primary and initial prerequisite for the life of each person.
Therefore, among the numerous rights provided for by the Basic
Law, one can distinguish the right to health as one that guarantees
its physical existence and is a condition for ensuring the
implementation of all other human rights.

Human right to health as a social (natural) phenomenon is a
person’s ability to use all social, especially state, means aimed at
preserving, strengthening, developing and, in case of violation,
restoring the maximum achievable level of physical and mental state
of his organism.

The gender analysis of the place and role of the right to health in
the legal status of a person and a citizen and the analysis of the
jurisprudence of the European Court of Human Rights gives grounds
to say that health is the reason for the restriction of other subjective
legal human rights, which is fixed both by international legal acts and
by national legislation. In Ukraine, the interests of healthcare are
adequately covered, taking into account international standards and
observance of constitutional norms.

This study allows us to conclude that there is an inextricable link
between all human rights. Only in their complex can talk about the
comprehensive, complete realization of each individual right.
The right to health protection is inextricably linked with practically all
the rights and freedoms enshrined in the Constitution of Ukraine.
For some of them, it is an integral part, a guarantee of other rights;
the other rights, on the contrary, constitute a guarantee of the right to
health care. Obviously, the violation of one of the fundamental rights
and freedoms entails a violation of the integrity of the legal protection
of human health.

Having examined the human right to health care, it can be stated
that it, on the one hand, fulfills the guarantee function with regard to
other subjective legal rights (the right to life, the right to personal
integrity), on the other — as its guarantees other subjective rights
(for example, the right to information, the right to social protection),
and, moreover, healthcare itself is the basis for limiting other
subjective legal human rights.

Keywords: right to health care, realization of human rights,
European Court of Human Rights.
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Kocmrwowrko O.[I1. — 3po00yBay  HauioHanbHOI
akagemii BHyTpiLLHiX cnpas, M. Kuis

3ABE3INEYEHHA AOMIHICTPATUBHO-NPABOBUX
FAPAHTIM MPAB | CBOBOA NIOAUHU
TATPOMAOAHUHA

Cxapakmepu3ogaHo 3acadu 3abesrneqyeHHsT adMiHicmpamueHo-
npasosux eapaHmili rpag i ceobod mduHU ma 2pomadsHUHa 8
cyyacHux ymoeax. ObrpyHmosaHo 0608’30k depxxasu 3abearnedumu
npasa i ceobodu ma cmeopumu cripusmiuei ymosu 0ns ix peanizauii
ocobor. OkpecrieHo admiHicmpamueHo-rpasosi criocobu 3axucmy
npas i ceo0b00 fduUHU ma epoMadsiHUHa 8 KOHMEeKCMi KOMIMIEKCHO20
OocriOXeHHS Mpasoeoz2o crmamycy JIF0OUHU.

KnrouoBi cnoBa: npasa i ceoboaun, NnpaBoBui CTaTyC MNOANHU
Ta rpomMagsaHvHa, agMiHiCTpaTMBHO-NPAaBOBI rapaHTii, 3abe3neyeHHs,
agMiHiCTpaTUBHO-NPaBOBI CNOCOOM 3aXMCTy Npae i cBOOOA.

BI/I3HaHI/Il71 B YkpaiHi npiopuTeT npaB MAWHWM Ta rpoMagsHuHa
nepepbavae 0OOB'SI30K OepXaBu 3axuwiatv ix. 3abesneyeHHs
npaes i csobod € akTyanbHOK NpPoBMnemol CyyacHOl HPUANYHOI
HayKu. Baxnuee wmicue cepeg 11 cKnagoBux  nocigae
afMiHiCTpaTMBHO-NpaBoBa peani3adisa npas i csoboa nwoavHM Ta
rpomagsiHnHa. 3-NomiXk pi3HOMaHITHUX 3axofiB peanisauii npaB i
cBobog navHN Ta rpoMagsiHMHa ogHe 3 OCHOBHMX MiCLb HaNeXuTb
iX agMiHICTpaTUBHO-NPaBOBOMY 3a0e3MNeYeHHI0, SKe BUSIBMSETHCS
y BigHOCUMHaxX 3 opraHamm BMWKOHaB4YOi Bnaau. AKTyanbHOW €
HEeOOXiAHICTb  BM3HAYEHHs MOHATTA Ta  3MICTy  MexaHiamy
agMiHicTpaTMBHO-NPaBoBoro 3abeaneveHHss npae i cBobon noguHK
Ta rpoMagsaHuHa. Came  3aBasiku noro  edeKTUBHOMY
(PYHKUIOHYBAHHIO MOXIIMBE OTPUMaHHS AepXXaBHUX YMNpaBMiHCbKUX
nocnyr, 3abe3neyeHHs i 3aXUCT NOPYLLEHOro Npasa.

Mpobnemn agmiHiCcTpaTMBHO-NPABOBOro 3abe3neyeHHs npaB
i cBOOOA NIOOMHU Ta rpoMagsHUHA OOCHIMKYBanM Taki BYEHi, K
B. b. ABep’aHoB, O. ®. AHgpinko, O. M. bangypka, 0. . buTsak,
I. J1. BopogiH, I.T1. NonocHiveHko, C. T.loHuapyk, C. B. JogiH,
P. A. Karmoxnun, A. M. Keitka, C. B. Kianos, B. K. Konnakos,
O. B. HerogyeHko, B.Tl.Cton6oBuin Ta iH. OpgHak nUTaHHSA
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3abe3neveHHd nNpas i cBOOOA NOAMHU Ta rpOMaaaHMHa B QiSANIbHOCTI
NPaBOOXOPOHHMX OpraHiB YKpaiHu € He4oCTaTHbO AOCHIIKEHNM.

I3 usoro npueoay |. J1. bopogiH [1] 3a3Havae, wo YkpaiHa, 6yayyn
uneHom OOH, Pagn €Bponu Ta iHWNX MbKHAPOOHMX OpraHisauin, YiTko
BMKOHYE 3000B’si3aHHSA 3 MiKHapOAHUX [OOroBopiB, 30kpema Tux, Lo
GesnocepeHbLO CTOCYHOTLCA MpaB i cBOOOA MHOAVHN Ta rpoMafsiHvHa.
Y pepxaBi TpMBaE MNpouec YOOCKOHANeHHsi YMHHOrO 3aKOHOAaBCTBa,
Y3rOMKEHHST MOro 3 MDKHApOOHWMW CTaHdapTamu, 3aBOSKM YOMY
opMy€ETLCA HanexHa cuctema npasa AeMOKPaTUYHOTO CYCrinbCTBa.
Kpim uLboOro, nepeadadeHO CTBOPEHHSI MEXaHi3My OpraHi3alinHoro
3abesneyeHHss aaMiHicTpaTMBHOI pedhopmu, SKMA  oxonntoBaB  6u
FOMoOBHI CKNafoBi agMiHICTpaTMBHUX MNepeTBopeHb. HasBHICTbL Takoro
MEXaHi3My Mae BaXkMBEe 3HAYeHHs camMe TOoMy, WO 4Yepe3 eTan
NpoBeaeHHS EKOHOMIYHMX, couianbHuX, NpaBoBUX peddopM MPONMLLINK
BCi LMBINi3oBaHi kpaiHn. EdpeKkTuBHICTb iX npoBeaeHHs 3abesnevyBanu
cneuianbHO CTBOPEHi AepXKaBHi CTPYKTYpU.

OkpecneHHs NTaHb agMiHICTPaTUBHO-NPABOBUX CMOCOGIB 3aXMCTy
npas i cBOGO NI0AVHU Ta rPOMaAsiHMHA Ma€e TakoX MiKaucUmniHapHe
3HAYEHHS, OCKINIbKM HOPMM aaMIHICTPaTMBHOIO MpaBa OOCMYroBYHTb
HOPMUW HLIMX rany3en npaBa — KPUMMIHANbHOro, LMBINBLHOrO,
roCrnoAapcbKoro, TPY4OBOIoO, EKOMOMNYHOMO, 3€MeNbHOro TOLLO.

Ha agymky |. J1. BopogiHa, akTyanbHICTb AOCHIMKEHHA Mpobremm
agMiHICTpaTUBHO-MPaBOBMX CMOCOOGIB 3axUCTy npae i cBoboa noanHu
Ta rpomMagsiHMHa 3yMOBIeHa TaKOX HeOOXiAHICTIO NiABULLEHHS PiBHSA
NpaBoBOI KyNbTypuM HaCeneHHs, 3MiHOK nNpaBOBOI  CBIOOMOCTI,
IOPUONYHOIO  MUCINEHHSA  MpaUiBHUKIB  NPaBOBCTAHOBMIOBANBHUX i
NpaBO3aCTOCOBHMX OpraHiB B YKpaiHi, (oOpMyBaHHAM Y HWUX MO3WULLIN
npioputeTHOCTI 3abe3neyveHHs npas Ta cBoboa NOAVHU | rpOMaasHMHA
HOopMaMu agMiHicTpaTMBHoOro npasa [1].

CouianbHi, NoniTM4Hi Ta NpaBoBi 3MiHWY, LLO BiAGynucs B YkpaiHi,
dopMylOTb HOBMIA Migxig [0 npobnematvku afMiHiCTpaTMBHO-
npaBoBux cnocobiB 3axucTy npae i cBoboa NIOANHU Ta rpOMaAsaHUHA
Bi4MOBIAHO 4O TUX CTaHAApPTIB, NPUHUMMIB | HOPM, LLO BignpaubOBaHi
CBITOBOI CMiMbHOTOK. HWHI NOCUNIOETECA BAAWB  MiKHAPOAHUX
HOpPM, MpWHUMNIB | CcTaHgapTiB  MiKHapogHOro npaeBa Ha
CT@HOBMNEHHS, YAOCKOHAaNeHHs M PO3BUTOK HaLioHanbHOI cuctemu
npaBa, 30Kkpema aAMiHiCTpaTMBHOro. 3 ornsgy Ha Ui ob6cTaBuHW,
BapTO BUpillyBaTM MNWTaHHS NpaBoBOro 3abe3neyvyeHHa npas
rpoMagsaHuHa, agxe 3 4acy MNpOrosioleHHsA He3anexHocTi YKpaiHu
KOMMMNEKCHUX  JocnipkeHb  npobnemaTuknm  agMiHiCTpaTUBHO-
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npaBoBOro 3axucty npas i ceBoboa nOAMHM Ta rpomMagsHMHa Ha
aucepTauiiHoMy i MOHorpadiYHOMY PiBHSX He 34iMCHI0BarMW.

AcnekTu BiQHOCUH rpoMajsH i AepXXaBHUX OpraHis, NignpuemMcTs,
YCTaHOB, OpraHisauin, ixHix nocagoBux OCiO B agMiHiCTpaTUBHO-
npaBoBii cdpepi BMBYaANM TEOPETUKM MNpaBa, aAMiHICTpaTMBICTH,
npeacTaBHUKM iHLINX cdrep NpaBOBOI HAYKMW.

[MUTaHHAM  aAMiHICTpaTMBHO-NPABOBOrO CTaTycy rpoMaasH
NPUCBSAYEHO AucepTauinHi  AocnigKeHHa, MoHorpadii, po3ginu
NigpyYHUKIB, HaBYanbHi NOCIBHMKKM, CTATTi B OPUANYHUX NepioaNYHUX
BUOAHHSIX.

AHani3 agMiHicTpaTUBHO-NPaBOBOro peryntoBaHHA 3axMcTy npas
i cBOOOA NIOAUHM Ta rPOMadsHUHA, a TakoX nodarblue BU3HAYEHHS
MOro MOHATTA [agyTb 3MOry po3pobutm nponosuuii CTOCOBHO
BAOCKOHaNeHHs1 MexaHiaMmy peanisauii npas i csobon nioauvHu i
rpomMagsiHvHa, COpUATUMYTb  KOHKpeTm3auii  3anobikHux  Ta
OXOPOHHUX PYHKLiN NPaBOOXOPOHHMX OPraHiB.

[MpaBoBe perynioBaHHA — Ue 34iINCHIOBaHUK 3a [OMOMOrok
NpaBoOBMX HOPM Ta iHLWIMX OPUANYHMX 3acobiB BNMMB Ha CYCMINbHI
BiJHOCWMHM 3 METOK IXHbOro BMOPSAKYBaHHA, PO3BUTKY Ta
3axucTy [2, c. 229].

Y opnandHin nitepaTypi NpaBoBe peryntoBaHHA BU3HA4alTh SK
OAMH i3 TOMNOBHWX 3acobiB AepXXaBHOrO BNNMBY Ha CYCHiNbHi
BiJHOCUMHM 3 MeTOK X YMNOpsAKyBaHHA B iHTepecax nguHW,
cycninbctBa N pAepxasu [3, c. 41]. Take TnymayeHHs, Ha Hally
OYMKY, € TMOBHIlUMM, OCKifIbKM OKpecrioe MeTy npaBoOBOro

perynioBaHHA — yNoOpsiAKyBaHHA CYCMiNbHUX BIOHOCMH came B
iHTepecax ngnHK, CYCninbCTBa i AepXKaBu.

O6’ekTOM aAMiHiCTpaTMBHO-NPaBOBOroO perynoBaHHs
3abesnevyeHHa npaB i cBobog noOMHUM Ta rpomMagsiHMHa €

a[MiHiCTpaTMBHO-NPaBOBI BiAHOCUHW, LLIO BUHUKAOTb MiX Ccy®’ekTamu
3 npuBogy peanisadii, OXOPOHW, 3axUCTy Ta BIOHOBMEHHS IXHiX
nopyLueHux npas i csobos.

3abesneyeHHa npaB i cBobog nNOAMHM Ta TpoMadsiHUHa
nepepbayae KOMMNMEKC CYCMiNbHUX BIAHOCWH, $Ki BMHMKaOTb 3
METOI peanisauii, OXOPOHW, 3aXUCTy Ta BIOHOBIIEHHS MNOPYLUEHMX
npas i ceoboa. BaxnueBe wMicue B Ui cucTemi nocigaloTb
admiHicmpamueHOo-rpaeosi 8iIOHOCUHU, OCKiNbku 0608’30k Oepxxasu
3abesneqyumu ripasa ma ceobodu i CTBOPUTU CNPUATIIMBI YMOBU OIS
X peanisauii NloOMHOI, SKMI NOXOAUTL 3 MPIOPUTETY npaB i cBobOoA
NIOOUHU Ta rpomMagsHuHa B AepXaBi, Hafinse opraHu nybniyHoro
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yrpaBrniHHA (30Kpema NpaBOOXOPOHHI OpraHn sik opraHyu BUKOHABYOI
BNaau) BnagHo-po3nopsgunummn oyHKUissMKM 3agns peanisadii npae i
ceobon  nwAMHM  Ta  rpomagsdHuHa,  Wo  nepenbavatoTb
aAMiHiCTpaTUBHO-NPaBOBi HOPMW.

Cy6’ektamu aZMiHiCTpaTMBHO-NPaBOBUX BiHOCUH i3
3abe3neveHHsa npaB i cBoboOn NMOAWHM Ta rpoOMadsaHMHA, 3 OL4HOro
BoKy, € opraHu nybniyHoro ynpasniHHA — OpraHu BMKOHaBYOi BNaau,
Mpe3ngeHT YKpaiHu, YnoBHoBaxeHwn BepxoBHoi Pagu 3 npas
NIOOUHKN, NPaBOOXOPOHHI opraHu, a 3 iHWoro — ¢isnyHa ocoba,
HaBYarnbHi 3aknagu, NigNpPUMEMCTBA, iHLI AepXXaBHi opraHu, ycTaHoBU
M opraHisauii, OisnbHICTb SKUX MNOB’si3aHa i3 3abe3neyeHHsaAM npas
i cBoboq NOAMHM Ta rpoOMadsiHMHA LWOAO iX peanisdauii, OXOpOHW,
MOHOBMEHHs Towo. OpraHM BUKOHABYOI BMagM MawTb MNpaBo
nopoaXyBaTu aaMiHICTpaTMBHI NPaBOBIAHOCUHN B OOQHOCTOPOHHBLOMY
nopsiaKy, Kepyl4yucb iHTepecamu AepXaBu W 3aBOaHHSMM, LWO
CTOATb Nepen HUMM.

Ocobn1BoO0 03HAKOK MNPaBOBOrO PEryfitoBaHHA € HasiBHICTb
crneumdiyHoro MexaHiamy, Lo 3abesnevye epekTUBHICTbL NPaBOBOroO
BMMMBY Ha CYCNifbHi BIOHOCUMHK, @ KOMMEKC NpaBoOBUX 3acobiB, 3a
JOMOMOrOK  SKUX  3AINCHIOTL Takun BNNMB, (POPMYE MOHATTS
MeXaHi3My NpaBOBOro PeryntoBaHHs.

MMormagmM HaykoBLUIB Ha  CTPYKTYpy MeToAdy MpaBoOBOro
peryntoBaHHs pisHATbeA. Tak, C. T. [oHYapyk yBaxae, Wo MeXxaHi3m
afMiHICTpaTMBHO-NPABOBOrO  perynioBaHHA —  LUe  cucTema
afMiHiCTpaTMBHO-NPaBOBUX 3acobiB (enemMeHTiB), 3a [A0MoMOrow
AKAX  3OINCHIOITL  NpaBoBe  perynioBaHHs  (YnopsaKyBaHHS)
CYCNiNbHUX BIOHOCWH Yy cdhepi gepXaBHOro ynpaeniHHA. CTpyKTypy
MeXaHi3My afMiHICTpaTUBHO-NPaBOBOrO pPeryrntoBaHHA CTaHOBMSATb
aldMmiHicmpamueHO-pagosi HOPMU, aKTU TNyMadeHHs W  aKTu
peanisauii agMiHiCTpaTMBHO-NPaABOBUX HOPM, aAMiHICTpaTUBHO-
npaBoBi BigHOCUHMU [4, c. 23].

Tak, C.B.Kisanos ctBepaxye, WO OOOB'AKOBUM €MeMEHTOM
MexaHi3my aaMiHiCTpaTUBHO-NPaBOBOro perynoBaHHs €
afMiHiCTpaTUBHO-NpPaBoBi HOpMK, TOBTO nNpaBuna MOBEniHKKY, Lo
BCTAHOBIIOE YN CaHKLIOHYE OepxaBa Ta ki € 0DOB'A3KOBUMW Ans
BMKOHaHHS. TakoX BaXXMMBOK CKMNaZloBOK MeXaHiaMy agMiHiCTpaTUBHO-
NpaBoOBOrO  perynioBaHHA  MNOCTalTb  agMiHICTpaTUBHO-NPaBOBI
BigHOCWHM [5, c. 16].

Ha gymky A. C. BacunbeBa, MeTO4 NpPaBOBOrO PeryrtoBaHHA —
Lue KoMnnekc npunomis, 3acobiB i cnocobiB NpaBoOBOro BMMAMBY Ha
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CyCninbHi BIAHOCUHMK, LLO CTAHOBNATL NpeaMeT NeBHOI ranysi npasa.
[na agmiHicTpaTMBHOrO npaBa, K i ons Oyab-sikoi iHWOI ranysi
npaBa, XapakTepPHUM € BUKOPUCTaAHHA BCi€l CYKYMHOCTI NPUAOMIB i
3aco0iB, 3yMOBJIEHUX CYTHICTIO HOPUAWYHUX HOPM, WO CMpsIMOBaHi
BMOPSOKOBYBATU Ta perynioBaTtu CycninbHi BigHOCKHM [6, c. 8].

HDocnigHuk  J1. J1.TTlonoB  y  MexaHi3mi  agMiHicTpaTUBHO-
NpaBoOBOr0 perynioBaHHS TakoX BUOKPEMIMIOE aaMiHICTpaTUBHO-
npouecyarnbHi HOpMW, SKi BCTaHOBIIOTb i 3abe3nevyyoTb Lewn
nopsigok [7, c. 393].

AdmiHicmpamuegHo-rpagosi Hopmu € nepBUHHNUMMN
enemMeHTaMmy  agMiHICTPaTUBHOIO  perynioBaHHA  CyCninbHUX
BiHOCUH Yy cdoepi 3abesnedeHHsa npaB i ceobog nwoauMHKM Ta
rpomagsHuHa. BoHu nocigaloTb UeHTpanbHe Micle, OCKINIbKM 1X
6pak Nnpu3BoAuTb A0 6e3aianbLHOCTI BCiET CUCTEMU DYHKLIIOHYBAHHS
agMiHicTpaTuBHOro npasa.

Ha Hawy aymky, 3a 4ONOMOro agMiHICTPaTUBHO-NPaBOBMX HOPM
BCTaAHOBIIOETLCA MexaHi3aM peanisadii npaB i csobog nogvHu Ta
rpoMagsHuHa; JOTPUMaHHSA iX npaB Ta cBoboA Y AisiNbHOCTI PisUUHNX
ocid, mignpueMcTB, YCTaHOB, OpraHisauiin, opraHiB ny6niyHoro
ynpaeniHHA Towlo. KpiM LbOro, BOHW 3yMOBIIOKOTb 3aKOHOCIYXHSHY
MoBeAiHKY CYD'eKTIB agMIHICTPaTUBHO-IOPUCOMNKLINHOI AisSNbHOCTI Woao
3axucTy npae i cBo60a HENOBHOMITHIX; OPIEHTYIOTb Ha 3a0BOSIEHHS Ta
BIOHOBIEHHS iHTEpeciB MOAMHU | FPOMafsiHUHA LUAISAXOM MPSIMOro
3aCTOCYBaHHA aAMIHICTPaTMBHMX CaHKLiA 3a MNPaBOMOPYLUEHHS, Lo
nocsararoTb Ha ixHi NpaBa Ta ceoboaum.

Y KOHTEKCTi AisiNbHOCTI MPaBOOXOPOHHUX OpraHiB YKpaiHu BCi
afMiHiCTpaTMBHO-NPaBOBI HOpMU, sKi 3abe3nedvyloTb 3axucT npa. i
cBobO4 NOAUHW Ta rPOMafsHUHA, MOXHA pPO34INUTU Ha HOpMU
PerynsiTMBHOrO CMpPsSIMyBaHHS, MonepempKyBarnbHi HOPMW W HOPMMU,
LLIO OXOMNMOKTb OYHKLIT 3aXUCTY.

Tak, HopMu peaynsamueHo20 CripsiMy8aHHs BU3Ha4aloTb nepenik
npaeB i cBobog NAVHW Ta rpoMagsHuHa, MexaHiam iX peanisauil,
NnopsagoK OXOPOHU 1 3aXMCTY B pasi MOPYLUEHHS.

lNonepedxysarnbHi HOPMU BWKOHYKTb  3amnobikHi  pyHKLUIT,
CNpsSIMOBaHi Ha HeJOMNYLLIEHHSA NPOTUMNPAaBHMX NOCHAraHb Ha Npasa Ta
cBoboaM  HEMOBHOMITHIX, TOBTO  pernameHTyloTb  34IMCHEHHS
OXOPOHHOT YHKLIT NPaBOOXOPOHHMX OpraHiB LWOAO IXHIX npaB i
csoboa. Taki Aii peanisyloTb LWMASAXOM BU3HAYEHHS MOBHOBaXKEHb
niapos3ainisa  MpaBOOXOPOHHUX OpraHiB, 3okpema HauioHanbHOT
noniuii Ykpainu, woao npodinaktuyHoi OiANbHOCTI Ha TepuTopii
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CBOro NiAnoOpsaKyBaHHS, a TakoX HeAONyLeHHSA MNopyLlleHb MnpaB i
csoboa noavMHM Ta rpomagsHvHa 6esnocepefHbO NpauiBHUKaMM
NPaBOOXOPOHHOrO OpraHy.

BaxucHi admiHicmpamueHO-npagosi HOPMU CNPAMOBaHi Ha
NpOTMAII0 NPaBOOXOPOHHUX OpraHiB KOHKPETHUM afMiHiCTpaTUBHUM
NMPaBOMOPYLUEHHSIM, SiKi NOCAraloTb Ha nNpaBa Ta cBoboau NIOAUHN i
roomagsHuHa. BoHW BM3Ha4vawTb nepenik NPOTUMNPaBHUX AisHb
i BCTAHOBMIOKOTb KOHKPETHUI BUA NOKapaHH4A, nepeabadaoTb 3axogu
BIQHOBMNEHHA MopylleHnx npaB Ta cBobon, 3acobu NPUNUHEHHSA
NpOTUNPaBHUX filA, 3aX0AM afMiHICTpaTMBHOro 3abe3neyveHHs LWoao
HeJonyLeHHs B ManbyTHLOMY agMiHICTpaTUBHUX NPaBOMNOpPYLUEHb.

Ockinbkn, Ha gymky O. l. XapuTtoHoBoi Ta €. O. XaputoHoBa,
3axogM 3axucTy, SKi 3aCTOCOBYHOTb NMPABOOXOPOHHI OpraHu, MoXHa
BBaXaTWU MPaBOOXOPOHHUMK 3acobamn NPUMYCOBOro BMMMBY, LLO
CMpPsSIMOBaHi Ha 3axMUCT NpaB Ta NpaBoMNoOpPAAKY, NPUNWUHEHHS AN, AKi
nopyLUYyTb NPaBo, i NOHOBMEHHS NPaBOBOro CTaHy, WO iCHyBaB A0
MOPYLLEHHS, MPUMYCOBE BMKOHaHHS 060B’A3KIB, SKi 3aCTOCOBYIOTh 0
cyb’ekta HesanexHo Big WOro BWHW 3as3BMYal He 3YMOBIIOIOTb
HasiBHICTb  goAdaTkoBuMx  00OB’'A3kiB  abo  HEKOMMEeHCOoBaHUX
0bTskeHb [8, ¢. 73]. ToMy 3a3HayeHW MexaHi3Mm afMiHiCTpaTUBHO-
MpaBOBOro perynioBaHHSA 3axucTy npaB i cBobop nogvHn Ta
rpomagsiHuHa mMae neBHi 0cobnNuBOCTI.

MexaHiam agMiHiCTpaTUBHO-NPaBOBOro pPeryroBaHHA 3axuCcTy
npas i ceoboa NANHW Ta rpoMagsdaHMHa OXOMME AeKinbka cTagin.
Mepwy cragito O. ®. CkakyH BU3HA4Yae sIK 3aranbHy Ait0 FOPUONYHUX
HOpM, $IKi pernameHTyloTb YMOBM BUHUKHEHHS MNpaB W 06O0B’A3KiB,
MOBHOBaXEHb | BiAMoBidanbHOCTI cyb’ekTiB. Ha HacTynHii cragii
BMHMKalOTb  KOHKPeTHi cyb’ekTvBHI npaBa W 060B'sA3kN, TOBTO
npaBoBigHOCUHN. HeobXxigHOW yMOBOK UI€i cTagii cTtae topuandHui
dakT (cuctema pakTiB), 3 AKMM HOPMU MpaBa MOB’A3YIOTb HACTaHHS
PUONYHNX  HacnigkiB.  TpeTa CcTagdid BUMHUMKAE Yy  BuNagkax
HenpaBoMipHOI noBediHkn cyb’ekTa. [NpaBoBoto niacTaBoto Uiel cTafii €
NpPaBOMOPYLUEHHS, @ TAaKOXX HOPMW NMPaBa, L0 BCTAHOBSHOKOTb CaHKLUiT 3a
X YYMHEHHS, SKi BU3Ha4aloTb NOPSAAOK 3aCTOCYBaHHS BiAMNOBiAaNbHOCTI.
[epxaBHi opraHu Ta nocagoBi 0cobu peari3yloTb CBOH KOMMETEHLIit0
LWNAXOM  po3cnigyBaHHs OOCTaBMH  YYMHEHHSI  MPAaBOMOPYLUEHHS,
BCTAHOBIIEHHS i MOKapaHHA BWHHMX, @ MPAaBOMOPYLUHUKUM — MalTb
3a3HaTM no3baBreHHs OepKaBHO-BMaJHOMo0 XapakTepy 3a BYMHEHI
npaBonopyLleHHs [9, c. 546].
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I3 yboro nutaHHa O. M. BaHaypka 3a3Hadvae, Lo rapaHTil 3axucty
npas i cBoboa MavHN Ta rpoMagsiHMHa NPaBOOXOPOHHUMM OpraHamMm
nonsrarwwTe Yy CUCTEMi MpaBOBMX W oOpraHizauinHux 3acobis,
CNPSIMOBaHMX Ha: MPUMUHEHHS HE3aKOHHOr0 OOMEXEeHHS CcBoGoan
ocobu  (3BiNMbHEHHs  3apy4HUKIB,  3BiNlbHEHHA  HEOBrpyHTOBaHO
3aTPUMaAHOrO SIK MigO3PHOBAHOI0 B YYMHEHHI 3IOYMHY); CKacyBaHHsI
HEe3aKOHHOrO NPaBO3aCTOCOBHOIO akTa (MOCTAHOBWU MPO HakMnageHHs
aAMIHICTPaTUBHOIO CTArHEHHS TOLLIO); BiALUKOAYBAHHS 3anogistHoi 0cobi
LLKOAM BHACNiOOK HE3aKoHHOro obMexeHHs it csoboam [10, ¢. 34].

3axucT npaBa — Ue YacTMHa MPaBOBOrO 3axUCTY JHOOWHW, LIO
OXOMME MNPUMYCOBY MpaBoOBY (30Kpema maTepianbHO-NpaBoBy Ta
npolecyarnbHy) AiSNbHICTb OpraHiB AepXXaBHOI Braan 1 ynpasniHHS,
NPaBOOXOPOHHMX OpraHiB, FPOMAACbKMX OpraHisauin, nocagoBux
ocib, a Takox rpomagsH, oci6 6e3 rpomagsHcTBa, 3A4IMCHIOBAHY
3aKOHHMMK 3acobamu 3 MeTow NiaTBepaXeHHS abo BigHOBEHHS
OCKapXXeHOro 4v nopyLleHoro npasa noauHW. 3axucT npaBa sk
nigcucrema NpaBoOBOro 3axvcTy NIOAMHKU nepeabadyae: 1) npaBo Ha
3axucT; 2) dopmu 3axucty; 3) npumycoBi 3acobu 3axucty (3axoau
3axMCTy Ta 3axoau BignoBiganbHOCTI).

OTxe, agMiHICTPaTUBHO-NPaBOBOMY PEryrioBaHHIO  3aXUCTy
npae i cBobog nOAUHM Ta TIpoOMagsiHUHA MPaBOOXOPOHHUMM
opraHamu nputamaHHi nesHi pucu. Lie komnnekc npunomis, 3acobiB i
crnocobiB NpaBOBOro BMSIMBY Ha CYCNiNbHI BiQHOCWMHKM, LWO: Mae
BM3HAYeHi enemMeHTn — aaMiHICTpaTUBHO-NPAaBOBI BIAHOCUHKU, HOPMU
Ta iX 3aCTOCyBaHHs CyO’eKTamMu MpaBa; YMHUTb XapaKTEPHUA nuie
AN HbOro BMMAMB Ha NEBHI CYCMiNbHI BIQHOCUMHU, AKi cknagaloTbCa 3
npuBofy peanisadii npaB i cB0O6OA HEMOBHOMITHIX; 3@ OOMOMOrO
KOMna uux CycnifibHWX BiAHOCWH BM3HA4Ya€e KOMMIEKC OpraHidaLinHux i
crneuianbHMX 3axofiB, CNPAMOBAHUMX Ha OXOPOHY, 3axUCT Ta
MOHOBIEHHA NOpYLUEHWX NpasB i cBo6OoA MOAUHW W rPOMAaOSAHUHA;
Bigirpae BaxnuBy porb Y NpodinakTuLi NpaBonopyLeHb Woa0 npas
Ta ceobop NoanHM | rpoOMagsHUHA.

OTXe, agMiHICTpaTMBHO-NPABOBE PErynoBaHHA 3aXMCTy MpaB i
cBoboa, NMAMHM Ta rpomMagsHuHa — Le cuctema agMiHicTpaTUBHO-
npaBoBuUX 3acobiB (eneMeHTiB), CYKYMHICTb MpurOMIB i crnocobis
NpaBoOBOro BMMMBY Ha CyChifbHi BIQHOCWMHW, 32 [JOMOMOIOK SKUX
BM3HA4YalOTb KOMMMEKC OpraHisauinHuxX | cheuianbHMX 3axogis,
CMpPSIMOBAHMX Ha OXOPOHY, 3aXMCT Ta rapaHTyBaHHsS iXHiX npaB i
cBobop, NpohinakTMKy NpaBoMNoOpyLUEHb B aHanisaoBaHin caepi.
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JlopnHa, 11 npaBa i cBoboau, Ha paymky HO. I butak [11],
CTaHOBNATb Y NPaBOBIN Aep)KaBi HAaNBULLY couianbHY LiHHICTb, came
Ha ixHe 3abesneyeHHA W HaWMOBHILY peanisauilo B CyCrninbHOMY
XUTTi Mae OyTM cnpsMoBaHa [fepXaBHa [LisfbHICTb, 30Kpema
JisANbHICTL Y cdbepi AepaBHOro ynpasniHHA. ADKe KOHCTUTYLiINHUIA
napg YkpaiHu r'pyHTYETbCA Ha BU3HAHHI JIOAMHM, 1T XXUTTS i 300pOB'S,
YyecTi Ta TigHOCTI, HeOOTOPKAHHOCTI 1 6e3nekn HarBULOK
couianbHOK LiHHICTIO, NpiopuTeTy ii npaB i cBob6oAd. MapaHTyBaHHS
npas i ceobo NOANHN € TONOBHUM OBOB’SA3KOM Aep>KaBW, OCKiNbKY
JepxaBa BignosiganbHa nepen NOAUHOK Ta CYCNiNbCTBOM 3a CBOKO
AianbHicTb (cT. 3 KoHcTutyuii Ykpainm) [12].

KOHCTUTYLIHMUM NPUHUMNOM € NPUHLMN BEpPXOBEHCTBA nNpaBa
(cT. 8 KoHcTuTyuii Ykpainu) [12]. FpoMagsaHu peani3ytoTb CBOI Npaea 3a
MPUHLMNOM «J03BOMEHO BCE, LLO MPsIMO He 3abBOpPOHEHO 3aKOHOMY,
a [AepXaBHi opraHu Ta ix nocagoBi 0cobu — 3a NPUHLMMNOM «J03BOSIEHO
niwe Te, wo 6e3nocepenHbO BUM3HAYEHO 3aKOHOM». YKpaiHa BU3Hae
npiopuTeT 3aranbHOSMOACBLKMX LIHHOCTEN, a TaKoX AOTPUMYETbCA
3aranbHOBU3HAHWX HOPM i NPUHLMNIB MiXXHApO4HOro npasa.

OkpiMm  UUX BM3HAYalbHUX  KOHCTUTYLIMHWUX  MOJIOXKEHb,  SKi
CTaHOBMNATbL MilHe NpaBoOBe MNiArPYHTA CTaTycy MoauHW B YKpaiHi, il
KOHCTUTYLiMHI nMpaBa i cBobogu 3akpinneHi B crieudiarbHOMy po3gini
«[lMpaBa, cBob6oau i 060B’A3KKN NOAMHK | rpomagsHuHay. Came Ui npaea
N 0OOB'A3KM i3 3a3HAYEHNMU BULLE KOHCTUTYLIMHUMW MPUHLMNAMM
OPMYIOTb KOHCTUTYLIIMHWMIA CTaTyC NOAMHM i rpoMagsaHuHa. Byayun
KOHKPETM30BaHMMM B HOPMax YMHHOTO 3aKOHOOABCTBA, BOHM
YTBOPIOIOTb MPaBOBWI CTaTyc OCOBM, 3aXWUCT i 3AINCHEHHS SKOro
CTaHOBWTb TOJIOBHE 3aBOAHHS MPaBOBOTO PEryrnoBaHHA, OiSnbHOCTI
yNpaBniHCbKMX NaHOK AepXaBHOro anapary.

IOna Toro wob ynpaBmiHCbKI JTA@HKM aKTUMBHO Jisinv B LbOMY
HanpsMi, a rpoMagsHu manu peanbHy MOXIMBICTb BNAMBATUM Ha
3abe3neyveHHss CBOIX MpaB | 3aKOHHMX iHTepeciB, HeobXigHO
peanisdyBaTy HU3KYy YMOB K 3 BOKY OpraHiB AepXXaBHOro ynpasniHHS,
Tak i 3 6oky rpoMmagsaH. OgHak Ui yMOBM HE MOXHA po3rnagaTtu nvwe
B NparMaTU4HO-NPaKTUYHOMY acnekKTi.

Y KOHTEKCTi MeTOAONOriYHoro nigxo4y BaXnNMBMMW MOCTalOTb
cnocobu po3B’si3aHHs  3aranbHuX npobnem, Hanpuknag, Lwoao
0COOUCTOCTI SK LIHHICHOrO OpiEHTUPY B OpraHisauii Ta gisnbHOCTI
anapaTty [epXaBHOro ynpasniHHs, LWOoAO0 ChiBBIOHOLEHHs npaB 1
0oboB’A3KiB rpomMagsH 3  KOMMETEHLIE OpraHiB  gepkaBHOro
ynpaBniHHS, LWoA0 KpUTEPIito 0COBUCTOCTI Y BU3HAYEHHI €hEKTUBHOCTI
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ynpasniHCLKOT AisnbHOCTI Towo. No3a uieto npobnemaTnkoto cknagHo
BCTAHOBWUTW  OCHOBHi  OPIEHTMPW ONA  NPaKTUKM  OepXKaBHOro
ynpaBniHHS LWOAO0 OXOPOHM NpaBs i cBoBOoA NIOAUHN.

YnHHE 3aKOHOOABCTBO MICTUTb YMMarno HEey3rogpKeHOCTEN Mix
npaBsamu 1 iHTepecamu rpomMagsH i BignoBigHMMKM 0BOB’A3KaMu
NEeBHUX YNpPaBniHCbKUX CTPYKTYP, LLO Haga€e OCTaHHIM MOXITMBICTb He
BUABNATU HANEXHOI akTMBHOCTI B peani3auii npaB rpomMagsH, 3axucTi
X Big NOpYyLIEHb.

CraHgapTHMM npuknagoMm € cutyauid, konu LmBinbHWMA kogekc
YkpaiHn " IHCTpyKuia kKonuwHboro MiHicTepcTBa TopriBfi  YKpaiHm
HeOOHAKOBO pEerynioloTb NUTaHHS, MOB’A3aHi 3 peanisadielo npas
rpoMagsHuHa, sk npuabaB  HesikicHn Toeap. [lpudomy came
IHCTpyKUisa, nopiBHAHO 3 KogekcoMm, CyTTEBO 3BYXKYeE Li NpaBa. Te came
CTOCYETbCA  MPAaBOBOTO  PEryrioBaHHS MNEPEBE3EHHA  Macaxupis,
MOB'AA3@HOTO 3  MOBEPHEHHAM  3ani3HMUEel  KowTiB  y  pasi
HEBUKOPUCTaHHA NpuabaHux npoi3HMX KBUTKIB. MoxHa HaBecTu
YMMano BMWMNaZKiB, KOMM PO30ODKHOCTI MK 3aKOHOM i  BiAOMYOM
IHCTPYKLiE0 3aBaxatloTb rpomMajsiHaMm 3filcHioBaTy cBOI npaea. Lle €
MOPYLUEHHAM $§IK MPUHUMMY BEPXOBEHCTBA 3aKOHY, TaK i MpuHUuny
«003BOJIEHO TifbKK Te, WO 6e3nocepeaHbo BU3HAYEHO 3aKOHOMY.

HeBTilWwHMMKM € TeHOeHuil Woao 3axucTy npaB rpoMagsH
YkpaiHn B MNOPIBHSAHHI 3  MDKHaApOAHWMW  CcTaHOgapTamu,
BCT@HOBMEHUMU MiXKHapOOHO-NPaBOBUMU akTamMyu 3 MUTaHb NpasB i
cBobop NoanHM Ta rpoMagsHUHa.

lMepenyciMm Le CTOCYETbCH 34IMCHEHHSA MIOOUHOK CBOrO npasa
Ha BiNbHWI BM1I3g i3 KpaiHW Ta BiNbHE MOBEPHEHHS A0 Hel, a TakoX
npaBa Ha BiflbHE MEepecyBaHHS B MeXax KpaiHW Ta BiNbHWUIA BUOIp
Micusl MellKaHHs. BkasiBkn Ha Ue € He nuwe B 3aranbHin geknapauii
npas noavHn, a n y MiKHapogHOMY MakTi Npo rpoMagsHcbKi Ta
noniTU4Hi Npasa.

Po3BuTOK cucTemMn oOcBiTM B YKpaiHi BigOyBaeTbcs B iHLWIOMY
HanpsiMi, HXX 3anponoHoBaHun B MikHapogHOMy nakTi  npo
€KOHOMIYHI, couianbHi Ta KynbTypHi npasa. Y cT. 13 uboro [llakty
3a3HayvyeHo, WO cepefHs ocsiTa B 1 pisHUMX ¢popmax mae 6yTtu
BiOKpMTa M [OCTynNHa [fAnd BCiX, 30KpeMa LUASXOM MOCTYnoBOro
3anpoBamxeHHs 6e3nnartHoi ocBiTW. Lie cTocyBanocs i BULWLOT OCBITH.
MpoTe HWHI B YKpaiHi, BCynepey UMM HacTtaHoBaM, Yy HOPMaTUBHUX
aktax MiHicTepcTBa OCBITM i Hayku YKpaiHU Ta Ha npakTuui gegani
MOLUMPEHILLOID CTae iHWa igesa — YTBEPAXEHHS Pi3HUX hopM came
NNaTHOI OCBITU B KOHTEKCTi PO3BUTKY PUHKOBMX BiAHOCUH.
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Y cdpepi AianNbHOCTI ynpaBniHCLKUX CTPYKTYP BaXMBO 3'siCyBaTy
MAT@HHA  KpUTEPIIB  OLiHIOBaHHA  e(EeKTUBHOCTI  YnpaBfiHCLKOI
AisneHocTi. Monpu iHAMBIAyanbHi, Cy6’eKTMBHI PO3BIKHOCTI, MOXHa
CTBEPKYBaTH, LLIO MPOBIAHNM KPUTEPIEM Y MPAKTUYHOMY 3abe3neyeHHi
npas i cesoboa nAuHWM €, no-neplle, BignoBigHa HopMa Mpasa,
no-gpyre, NPUHLMMN «OO3BONEHO BCe, OKpiM TOro, Wwo Ge3nocepeaHbo
3a60poHEHO 3aKOHOMY». Konun naetbest Npo «3akoH», TO MU MaeMO Ha
yBa3i BCi HOPMaTUBHO-NPAaBOBI aKTW, L0 Ha HEOMY I'PYHTYHOTBLCS.

Ha paymky B.B.ABep’sHoBa, [0 KpuTepiiB OUiHIOBaHHS
e(eKTUBHOCTI ynpaBniHCLKOI AiSNbHOCTI HanexaTb: 3af0BOSIEHHS
3aKOHHUX [HTepeciB, 3 SKMMW noAUHA MOB’A3ye  3AiINCHEHHS
HaneXHUx ynpaeBniHCbKMX Ai; BUOAHHA BigNoOBigHOI HOpPMK MNpaBa;
peani3auis HOpMM MpaBa CTOCOBHO KOXHOI KOHKPETHOI NIOVHY;
LWBWAKICTb, 3 SKOK NpaBo NOAUHKU Byno 3axuiieHo abo npakTUYHO
peanisoBaHO; MOBHOTA TaKoro 3axucTty abo peanisadii; BUSHaAYEHHS
Ta 3a[0BONEHHSA Nig yac peanisauii iHWnx notpeb n iHTepecis, Npo
AKi BOHa, pO3MOYMHAOYM CrnpaBy, HE Mana HareXHOro YSBMEHHS;
OBMEeXeHHS KOLWTIB W OopraHisauinHux 3ycunb, 3 KUMKW MNOB’A3aHi
yrpaeIiHCbKi Aii Woao 3axmcTy Ta 3abesnedeHHs noTpeb i iHTepeciB
rpomagsHuHa [13].

YMOBM HamnexHoro 3abesneyeHHs MpaB i 3aKOHHUX iHTepeciB
rPOMajsH, O ChpusiioTb SKICHIM AiAnbHOCTI cyB’ekta  ynpasniHHS,
MOXHa YMOBHO po34inutM Ha Asi rpynu. [epwa oxonsne ymMoBU
3aranbHOro NopsiaKy, TO6To 3HauyLli B pasi BUPILLEHHS BCiX NTaHb abo
GinbwocTi 3 HUX. [pyra rpyna — ue yMOBM, SIKi CMPUSIIOTb BUPILLEHHIO
came nuTaHb, NoB’A3aHuUX i3 3abe3neveHHsM npas i cBob6oa rpoMaasiH,
KOXXHOT KOHKPETHOI JTFOANHMN.

Mepy rpyny chopmytoThb:

a) BMCOKi NPOMECIiNHI 3HaAHHS CyD’eKTIB AEep)KaBHOro yrnpaemiHHSA
(oepxaBHuMX cny60BLiB) Ta IXHE BMiIHHA peani3oByBaTh Ha NpakTuLi
3aranbHi 3aBO@HHA | NPUHUMNW OEPXaBHOI CNYyXOW, NpUHLMNK
CNyXiHHA Hapofy YKpaiHu, 3aKOHHOCTI, 4eMOKpaTU3My, ryMaHHOCTI
Ta noBarM OO0  OCOOWUCTOCTI, NACHOCTI,  BIAKPUTOCTI N
NiAKOHTPONBLHOCTI, KOMMNETEHTHOCTI, iHiliaTMBHOCTI, AUCUMNAIHK Ta
nepcoHarnbHOI BigNoBiAanbHOCTI;

©) NO3UTMBHI €TUYHI puUcK Oep>KaBHUX CNYyXOOoBLUIB, AiSNbHICTb
aknx 0GeanocepedHbO MNOB’A3aHa 3i 34INCHEHHSM npaB i cBobop,
3a10BOSIEHHSIM 3aKOHHUX iHTEepeciB rpoMajsiH;
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B) YMiIHHA  OepxaBHoOro cnyxboBusi CTpumMyBaTM OCOBMCTI
NOniTUYHI NEPEKOHAHHS B iM'A 3aKOHY, CYMITIHHOTO BUKOHAHHSA CBOIX
cny>x60Bux 060B’A3KIB;

) MUTaHHsS, MNOB’A3aHi 3 oOpraHisauielo cyb’ekta ynpaBniHHSA
(BignoBsigHOro AepaBHOro oOpraHy), peanisaiielo HaykoBUX 3acaj
MOro CTPYKTYpHOI NobyaoBK, 3anpoBamKEHHAM €DEKTUBHUX METOAIB
npadi Ta nepesipkn BUKOHAHHSA ToLLo [14].

HalBaxnuBillol 3 03HaK, MOB'SAI3aHUX i3 [AEMOKPaTU4HOM
CYTHICTIO AepxaBu, €, BbesnepeyHo, KoedilieHT yyacTi rpomagsaH y
BUPILLEHHI yNpaBfiiHCbKUX NUTaHb, [fiN0BE BUKOPUCTAHHA  TUX
OEeMOKpaTUYHUX  IHCTUTYTIB, 4ki 3abesnevyyloTb U0  yvacTb.
3aranbHOBM3HAHUMKM €  iHCTUTYTM  BubOpIB, pedepeHaymy
n ONUTYBaHHS HaceneHHs 3 HanBaXnMBILLNX nuTaHb
3aranbHOepXXaBHOI Ta perioHanbHOI NOMITUKKW, Pi3HI  dopmu
00roBopeHHs Ha 36opax rpoMagsH HandinbL 3HAYyLWMX nNpobnem
JepXXaBHOro ynpasrniHHSA, PO3BUTKY 3acaj CcaMOBpPSOyBaHHS TOLLO.
Y nitepaTypi CNywWHO 3ayBaxyloTb, WO BCi Ui dopMM MOXYTb ByTu
edekTMBHUMUN ANng 3abes3nedyeHHs ePeKTUBHOCTI ynpaBniHHS nule B
ymMoBax CTabiflbHOro po3BUTKY CYCMiNbCTBA.

YTBepOKEHHS AeMOKpaTUYHNX 3acaj y cdepi 34iNCHEHHS Npas i
cBobopf, NOAMHM MOB’si3aHe 3 MUTAHHSM PO3MNoginy KOMMeTeHLii B
cuctemi opraHis, AKi MarTb 3abesneunTtn peanisau,ito
KOHCTUTYUIMHUX Ta iHWKuX npaB i cBobod. OAHMM i3 BaXnNmMBMX
HanpsMiB  Takoro  3abe3neyeHHA €  pO3BUTOK  MICLIEBOrO
camoBpsigyBaHHA. BoHo gonomarae Ginbll NOBHO W OnepaTuMBHO,
MOPIBHAHO 3 LEHTparbHUMKW OpraHamMu BUKOHaB4YOI  Bnaaw,
po3B’si3yBaTU MNpobnemu, NoB’si3aHi 3 pearnisauielo npaeB i cBobon
roomagsH. Y npeambyni €Bponencbkoi xapTili npo Micuese
CaMOBpsAyBaHHSA, WO NpuAHATa depxaBamMu — uyneHamu Pagm
€sponu 15 KOBTHS 1985 poky, 3a3HayeHo: «mMmicueBe
CaMOBpsQyBaHHA CTaHOBUTb OCHOBY OyOb-IKOTO OEMOKPaTUYHOro
YCTPOIO; NpaBO rpoMajsiH Ha y4vyacTb B YNpaBniHHI rpomMagcbKnumu
crnpaBamMu  HamneXxuTb OO0 [AEMOKPaTUYHMX MPUHUMNIB, SKi €
3aranbHUMKU AN BCIX OepXaB-YneHiB; came Ha MiCUEeBOMY piBHi
npaBoO rpoMagsdH Ha yvacTb B YMApaBfiHHI MOXe 3gincHioBaTucA
Hanbinbw 6e3nocepenHLO» [15].

[lo kKona 3aranbHUX NUTaHb, BUPILLEHHS SIKMX NPSIMO MOB’A3aHe i3
3abesnevyeHHaAM npas, cBobO i 3aKOHHMX iHTepeciB 0cobu, HanexuTb
TakoX MOBHEe BpaxyBaHHSA B YMHHOMY 3aKOHOOABCTBI BCiX MpUHUMMIB
Ta pearnbHUX YMOB (EKOHOMIYHUX, CoLianbHUX, NONITUYHMX).
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AHanigyloun npouec opMyBaHHS B YKpaiHi rpoMagsaHCbKOro
CyCcninbCTBa, Chig KOHCTaTyBaTW, WO [[OCi He nogosiaHO [aBHIO,
npuTamaHHy pagsHCbLKOMY nepiody TeHAeHUuilo Yy cdepi npaBoBOro
peryrnoBaHHs — yce 3aopraHisyBaTtu, 3a00pOHMBLLM Byab-siKi CAMOCTIlHI
aii 3 Boky cyb’ekTiB rocnogaptoBaHHa. [pame agmiHICTpyBaHHS
cynepeunTb AyxXy FPOMafsHCBbKOro CycninbCTBa, e BOfi W Hakasy
KepiBHUKa Byab-aKoro paHry oboB’A3KOBO nepenye po3yM, ypaxyBaHHS
BCiX «3a» i «MpOTU» B NpoLEeCi NPUAHATTS PilLeHb.

AOMiHICTpYyBaHHS Mae€ Le OfHY HeraTMBHY O3HaKy, KKy aKTUBHO
OOCIimKy0Tb Yy 3apybikHiN Teopii ynpaBniHHA. lgeTbca npo eTuky
yrpaBniHCbKOI AiANbHOCTI, HEOOXIOHICTb A0TpUMaHHS BigNOBIOHUX
MoparbHUX MpaBun y NPOLECi yNpaBniHHS, SKAM NPSMO CynepeynTb
aAMiHicTpyBaHHS B Oyab-sikin popmi.

Cepep 3aranbHux 3acag, siki LinikoM mMatoTb OyTu peani3oBaHi nig
yac 3abesneveHHs npaB, cBOOOA, i 3aKOHHMX IHTEpeciB rpomagsH,
BM3HaAYanbHMM € MpuHUMN couianbHoi cnpaseanusocTi. [lMpaea i
cBoboan rpomagsaH, iXHi  3aKOHHI iHTepecu B [OeMOKpaTUYHIlN,
couianbHin, NpaBoBiN AepXaBi 30piEeHTOBaHI Ha MPUHUMN couianbHOT
cnpaBeanuBOCTI, Ha IKOMY Mae I'pyHTyBaTuCs npaso. Lie ocobnueumi,
He 3anexHun Big BOMi 3akoHodaBus CyCMiNbHUA (EHOMEH i3
npuTamaHHMMU NOMY 06’EKTMBHUMU BNAcTUBOCTAMU Ta PerynaTMBHUM
CnpsAMYyBaHHAM, LLIO € BUSIBOM SIKOCTi NpaBa sk Mipu (Hopmu) csoboaum,
BU3HAYEHOI AIEBICTIO NPMHLMNY colianbHOi crpaBeanmBocCTi.

3asHauyeHe 06es3nocepedHbO CTOCYETbCS [AisNIbHOCTI  OpraHis
BMKOHABYOl Bnagu, OO SKUX HanyacTile 3BepTarTbCs rpomMagsaHu
Ons  po3rnagy  iXHiX  pisHOMaHiTHMX cnpaB. HeobxigHo, w06
BiONOBIOHI BMMOrM A0 KagpiB OepXaBHOro ynpasriHHA 3HaWLWINn
BTINEHHS B NOCaZOBUX iHCTPYKLiSX, HOPMaMn SIKUX Y MOBCSAKAEHHIN
JiSANbHOCTI Mae kepyBaTUCS KOXEH CnyxboBeLb.
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Providing Administrative and Legal Guarantees,
Rights and Freedoms of Man and Citizens

The recognition of the priority of human and civil rights in Ukraine
creates the duty of the state to protect them. Among the various
measures to implement the rights and freedoms of man and citizen, one
of the main places is their administrative and legal support.
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The definition of issues of administrative and legal methods for
the protection of human and civil rights and freedoms has a
multidisciplinary significance, as the norms of administrative law
serve the norms of other branches of law — criminal, civil, economic,
labor, environmental, land, and others, which also indicates the
relevance of the topic of research.

The object of administrative and legal regulation of the provision
of human and civil rights and freedoms is the administrative-legal
relations that arise between the subjects regarding the
implementation, protection, protection and restoration of their
violated rights and freedoms.

The bodies of public administration — the executive authorities,
the President of Ukraine, the Verkhovna Rada of Ukraine for human
rights, law-enforcement bodies, etc., on the other hand, act as
subjects of administrative-legal relations to ensure the rights and
freedoms of man and citizen, on the one hand, physical persons,
educational institutions, enterprises, as well as other state bodies,
institutions and organizations whose activity is related to the
protection of human and citizen’s rights and freedoms in relation to
their implementation, protection, renewal, etc.

With the help of administrative law, a mechanism is established
for the realization of human and civil rights and freedoms;
observance of their rights and freedoms in the activities of
individuals, enterprises, institutions, organizations, bodies of public
administration, etc., besides, they are determined by law-abiding
behavior of subjects of administrative and jurisdictional activity in
protection of the rights and freedoms of minors; the focus is on
satisfying and restoring the interests of man and citizen through the
direct application of administrative sanctions for offenses that infringe
on their rights and freedoms, and so on.

In the activity of law-enforcement bodies of Ukraine, all
administrative and legal norms that ensure the protection of human and
civil rights and freedoms can be divided into norms of regulatory
direction, precautionary norms and norms, which include the functions
of protection. Regulatory norms determine the list of rights and freedoms
of man and citizen, the mechanism of their implementation, the order of
protection and protection in case of violation.

Preventive norms carry out preventive functions and are aimed
at preventing unlawful encroachments on the rights and freedoms of
minors, that is, regulating the security functions of law enforcement
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agencies in relation to their rights and freedoms. This is being
implemented by defining the powers of law enforcement agencies, in
particular the National Police of Ukraine, in relation to preventive
activities in the territory of its jurisdiction, as well as the prevention of
violations of human and citizens’ rights and freedoms by the
employees of the law enforcement agency themselves.

Protective administrative rules aimed at fighting law
enforcement agencies with specific administrative offenses that
violate the rights and freedoms of individuals and citizens, they
determine the list of unlawful acts and establish a specific type of
punishment, provide for measures to restore violated rights and
freedoms, means of stopping unlawful actions, measures
administrative provision for preventing future administrative offenses.

The protective measures applied by law enforcement agencies
can be defined as law enforcement means for the protection of rights
and order, the cessation of actions that violate the right and the
renewal of the legal status that existed prior to the violation, the
enforcement of obligations that are applicable to the sub- An entity,
regardless of his guilt, as a rule, does not entail additional duties for
him or uncompensated encumbrances.

The guarantees of the protection of human and citizen’s rights
and freedoms by law enforcement bodies are expressed in the
system of legal and organizational means aimed at: stopping the
unlawful restriction of the freedom of the individual (release of
hostages, release of an unreasonably detained person as a suspect
in committing a crime, etc.); the abolition of an unlawful law
enforcement act (an order imposing an administrative penalty, etc.);
compensation for damage caused to an individual as a result of the
unlawful restriction of his freedom.

Administrative and legal regulation of the protection of human
and civil rights and freedoms is a system of administrative and legal
means (elements), a set of methods and methods of legal influence
on social relations, through which a set of organizational and special
measures aimed at the protection, protection and guarantee of their
rights and freedoms, prevention of violations of human and civil
rights and freedoms.

Keywords: rights and freedoms, legal status of a person and a
citizen, administrative-legal guarantees, provision, administrative and
legal ways of protecting rights and freedoms.
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YOK 352.1

LlleeueHko A. O. —  acnipaHT  KuiBcbkoro
YHIBEPCUTETY TYpU3My, EKOHOMIKM i NpaBa, M. Kuis

CNoCOBU YTBOPEHHA TA KOMIMETEHLIA
TEPUTOPIAJNIbHUX TPOMAL

LocnidxxeHo KoHCmumyuitiHi ma MyHiyunasibHo-rnpasosi 3acadu
ymeopeHHs ~mepumopianbHux 2pomMad 6 YkpaiHi ma iHwux
Oepxxasax. 3dilicHeHO aHasi3 6i0noBiIOHUX HOPMamMUBHO-INPaso8uUX
akmie, 3ag0siKU 4OMy 3’co8aHO 0cobrugocmi KoMrnemeHuii Ubo2o
rep8uUHHO20 cyb’ekma Micyeg8020 camo8psiOy8aHHsI.

Knro4yoBi cnoBa: TepuTopianbHa rpomaga, MyHiuunanoHe
npaBo, Cnocobu YTBOPEHHSI, KOMMETEHLiS, MiCLIeBE CaMOBPSIAYBaHHS.

Oco6nmsicno npoLiecy YTBOPEHHSA MEPBMHHOI NaHKnm MicueBoro
camMoBpsiAYBaHHSA € PO3B’A3aHHsl 6aratbox NPobnemM y KOHTEKCTI
Teopii Ta MpakTVKM MICLEBOro CaMOBpPSAAYyBaHHS, LLO HEPO3PUBHO
MOB’si3aHO 3 [OCHNIMKEHHAM oOpraHisauinHux i  dyHKUiOHaNbHMX
BUABIB XUTTELIAMNBHOCTI MOAUHKM 3a MicueM i NnpoxuBaHHA. OCKinbKn
micueBe camoBpsigyBaHHA € BUSIBOM camoopraHisauii,
CaMOoJisANbHOCTI, camoauCUMnAiHM rpoMasiH Ha NoKanbHOMY piBHi
couianbHOro ynpasniHHSA, TO MOro (popMyBaHHS K LiMICHOI cuctemm
B MexXax YCbOro cycninbCcTBa Mae BigbdyBaTucss Ha 1i HU30BUX
Wabnsax, y NnepBUHHUX FTAHKaXx.

YNpoOooBX OCTaHHIX POKIB y HOpUAMYHIA Hayli 6yno HanucaHo
YMMano HaykoBMX Nybnikauilh 3 nuWTaHb [OeueHTpanisadii Bragw,
opraHisauii Ta AianbHOCTI TepuTopianbHUX rPOMaz, OKPEMMX acnekTiB
cUcTEMM MICLLEBOro camoBpsigyBaHHA 3aranom. Maetbca npo npaui
Takmx aBTopiB, sk O. B. bataHos, M. O. banmypatos, B. O. [lemuaeHko,
H. B. KamiHcbka, B. B. KpaeueHko, O. B. lMpiewkiHa, M. O. MNyXTUHCbKUIA,
H. B. lNMpoHtok, . B. Yanana 1a iH.

3HayHy KinbKiCTb  JOCnigkeHb y Ui cdepi  npucBaYEHO
3aranbHOTEOPETUYHNM 3acajaM MiICLIeBOro camoBpsifyBaHHA abo
cTaTycy OpraHiB i nocagoBumx ocib MicLeBOro camoBpsigyBaHHs. OgHak
He 3aBXOM HanexHoO BpaxoBYHOTb OCOBNMBOCTI NOPSAAKY CTBOPEHHS
TepuUTOpianbHMUX rpomMag SK MEePBMHHOIO Ccyb'ekta  MiCLEeBOro
camMoBpsiAyBaHHA 4u  cneuudiky 1X KOMNeTeHLil, dyHKLioHansHo-
KOMMNETEHLIHY XapaKTepUCTUKY TOLLO.

© LesyeHko A. O., 2017
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YTBOpPEHHSA TepuTopianbHUX rpoMaz € caMOCTIMHUM NPOLLECOM,
AKMn nepepbavae HabyTTss ODOB’AKOBMX AN rpomMagu O3HaK —
CaMOCTINHUX OopraHiB BNaawn, BNacHOCTI, 6I04KeTy TOLLO.

YNpoaoBxX cepeHix BikiB i 40 noyaTky XX CT. Y Pi3HMX YaCTUHaX
YkpaiHn i 3a pi3HMX NOMiTUYHUX YMOB rpomaga 6yna ronoBHO
TepuTopianbHOW oguHuuelo. BoHa Oyna HagineHa npaBoMm LWoOO0
camoBpsayBaHHSA, hopmyBana BrnacHi opraHu ynpasniHHa. pomaja
Oyna BRMacHMKOM YacTUHM 3eMnli, a ii po3nogin 3AilcHIoBaBCs 3a
piLleHHaAM 360piB xuTeniB. Takox rpoMaga Hecna BignoBiganbHICTb
nepep AepxaBoto 3a cnnarty nogartkis [1].

HocuTb O0Bro rpomaacbke CamoBpsiAyBaHHS 3AiNCHIOBaNM Ha
3acagax 3BMYaeBoro npasa. Ha xanb, y pagsHCbKUiA nepiog
roomagn 6yno nikBigOBaHO B MpoLUeci KOnekTuBidauii Ta
CTaHOBMNEHHs1 MicueBux pad. HuHiwHI0 TepuTopianeHy rpoMagy B
YkpaiHi dopmye pgepxasa. BaxnmBMm enemMeHTOM npouecy
CTBOPEHHS TepuTopianbHOI rpoMagmn € HopMaTuBHa pikcauis Lboro
o6’egHaHHsA, a came: cTaTyTu TepuTopianbHUX POMag; PilLEHHs,
NpUHATI Ha MicLueBuX pedpepeHaymax; pernameHT MicueBux pag;
PiLLeHHs pag; pPO3NOPSLKEHHS CiNbCbKUX, CEMULLHUX, MICbKUX FONiB;
pillEHHS BMKOHABYMX KOMITETIB MicLEeBUX paj; [AOoroBopu npo
po3MeXyBaHHS NpeaMeTiB BidaHHA MiCLLEBUX paf M OpraHis Micuesol
Jep)aBHOI BUKOHABYOI Bflagun TOLLO.

YMHHE 3aKOHOOABCTBO HE BM3Ha4ae 0OOB’A3KOBMX BUMOr LLOAO
nopsiaky popmyBaHHS TepuTopianbHUX rpomag, iX peecTpauil,
hiKCOBaAHOro 4reHCcTBa, a TakoX 3abopoHsie Oyab-siki 0OMeEXeHHs
npaBa rpoMagsH YKkpaiHu Ha y4acTb Yy MiCLLEBOMY CaMOBPSAYBaHHI
3anexHo Big X pacu, KOMbOpy LWKipW, NOMITUYHUX, penirinHux Ta
iHWWX MNepeKoHaHb, CTaTi, €THIYHOro M CcouianbHOro MOXOMXKEHHS,
MarHOBOIrO CTaHy, TEPMiHY NPOXMBAHHSA Ha BIiAMOBIOHIN TepuTopil,
a TakoX 3a MOBHMMU YU iHLIMMK O3HaKamu [2, c. 57].

BignoBsigHo 4O NONoXeHb HOPMAaTUBHO-MPaBOBOro perysitoBaHHs
Ta HabyTOl NpaKTMKKU, NPOLLEC YTBOPEHHS TepuUTopianbHUX rpomas B
YkpaiHi nepeabayae HM3Ky yMOB i cnocobiB JOCATHEHHS L€l MeTu.

Tak, yTBOpeHHs1 TepuTopianbHuUX rpomag Moxe BigbysaTucs
LLAISIXOM:

1) pobposinsHoro ob6’eaHaHHs ABOX abo Oinblue
TepuTopianbHMUX rPOMaz B E4VHY rPOMaay;

2) po3gineHHs TeputopianbHOI rpomagu Ha ABi abo GinbLie
TepuTopianbHi rpomagm;

3) BUOKpeMNEeHHs OfHIEl TepuTopianbHOI rpoOMaam 3 iHLUOT;
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4) BuAaineHHsa Teputopin 3 ABox abo BGinblue TepuTopianbHUX
roomag i3 MeTol X noganbworo ob’egHaHHA B €OVHY
TepuTopianbHy rpomagy;

5) HapgaHHsa cTaTycy TepuTopianbHOI rpOMaan NOCEeHHsM, Lo
BUHUKNN.

Mepegycim HoBa TepuTOpianbHa rpoMaga MOXe BUHUKHYTU
BHacnigok  gobposineHoro  ob’egHaHHa  aBox  abo  Ginble
TeputopianbHUX rpomag B €avHy rpomagy [3]. Ha Taky MoxnuBsicTb
BKasye TNyMayeHHs1 IiHCTUTYTY MICLEBOro CamOBpSsiyBaHHSA B
KoHcTuTyuil YKpaiHu, Ae TepuTopianbHy rpomMagy BU3HAYeHO $K
[obpoBinbHe 06’eAHaHHA MELLKaHLiB AEKiNbKOX NOCENeHb.

[MepBicCHMM  OcCepegkoM  MiCLEeBOro  camoBpsifyBaHHA Y
HasnBaloTb MyHiuMnaniteTamm (KOMyHW, rpomagn). Y geskux kpaiHax
YTBOPIOKOTLCA HEBENUKI CaMOBPSAHI TepuTopianbHi ocepenku, ki He
MalTb cTaTycy MyHiuunaniteTtis. Hanpuknag, B lcnanii icHye noHaa
3670 wmicueBux rpoma, PO3MIp SKUX MEHLWMA 3a KOMYHW.
Lle — xyTip, nocag, npuxia (napacis) ToLuo [4].

MpenctaBHMLbKI  OpraHM MiCLUEeBOro CaMOBpPSAYBaHHS,  SKi
YTBOPEHO TepuTopiansHUMKU rpoMagamun 3apybikHux kpaiH (paaw,
300piB, acambnei) Ha BCiX piBHAX MOMiTUKO-agMiHICTPaTUBHOIO
noainy 3asBumyan obGupatoTb 6GesnocepeaHbO rpoMasaHu, ki
MOCTINHO MNPOXWBAKTb B LbOMY perioHi. Hanpuknag, y ®PpaHuii
BUOOPHMMU € NpeacTaBHULIbKI OpraHn MiCLEeBOro camoBpsAyBaHHSA
TepuTopianbHUX KOMEKTUBIB BCIX TPbOX PI3HOBUAIB: Y KOMyHaxX — Le
MyHiUMNaneHa paga, Yy QenaptameHTax — TreHepanbHa paja,
y perioHax — perioHanbHa paga [5].

BuHaTkoM y uboMy nutaHHi € [NopTtyranisa. 3rigHo 3i cT. 246
KoHcTuTyuii, T1i TepuTopilo KOHTMHEHTarnbHOI YacTUHW  KpaiHu
pos3noAineHo Ha napadii, MyHiuuMnii Ta aaMmiHicTpaTuMBHI obnacTi.
Y BCiX BKasaHMX OAWHWULUAX IiCHYIOTb MpeacTaBHULbBKI OpraHu
MicLUEeBOro camoBpsiiyBaHHsA — acambnel, ogHak nuwe B napagisx
(HM30BUX MYHIUMNANbHUX OOAMHWLSX) BeCb cknag € 6esnocepeHbo
BnbopHuM. Cknag acambrnien 6inbll  BENWKMX  MyHiLMNanbHUX
YTBOPEHb — MYHIUMMIA i agMiHiCTpaTMBHUX obnacTten — obuparTb
npsMmumn  Bu6opammn (He MeHwe nOoMoBuHK). [HWa yYacTuHa
MYHiLUMNaneHoi acambrei cknagaeTbCcsa 3 rofiB BUKOHaBYMX OpraHiB
napadin (oxyHT), a obnacHoi acambnei — 3 genyrtariB, Skux obupae
koneria BWMOIpHUKIB, WO CKNagaeTbCa 3 YreHiB  MyHiuMnanbHuX
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acambnen, 3rigHO 3 MpPOMOPUIMHOK CUCTEMOK 3 BUKOPUCTAHHAM
meTony A’'OHgTa (cT. 251, 260 KoHctuTyuii MopTyranii) [6].

Bapto 3a3HauuTW, WO KOHCTUTYUiI HWU3KM KpalH OCTaHHIMU
pokamu cTanu HagaBaTu 3a NEBHUX yMOB npaBo Gpatu yyacTb y
Bnbopax opraHiB  MiCLEBOro CaMOBpsSiAyBaHHA  He  nuwe
rpomagsaHam, a 1 iHosemuam. Hanpuknag, ct. 13 KoHcTuTyuii lcnanit
BCTAHOBIIEHO, WO iHO3EMUSM HafaHO aKTMBHE i nacuBHe Bubopue
npaBo Ha MyHiuuMnanbHux Bnbopax [7].

Micna Opyroi cBiTOBOI BiiHM B AESIKUX €BPONENCHKUX AepKaBax
(Benuka BpwutaHisa, HimeuuuHa, ckaHOMHaBCbKi KpaiHu) Bigbdynucs
pecopmMn WOAO0 MICLLEBOro CamoBpsAYyBaHHA, siki 6ynu cnpsiMoBaHi
Ha YKpYynNHeHHs MyHiuunaniteTiB. Tak, y [HaHii nepen pedopmoto
1970 poky 6yno 1297 cinbcbkux i 88 MiCbKMX MyHiUMnaniTeTis,
a B npoueci pedopmyBaHHSA IX nepeTBopunu Ha 275 Benukux
MyHiuunaniTeTie. CBiTOBMIA [OCBi4 3acBigyye, WO MNUTaHHSA 3MiHK
MEeX MyHiumMnaniteTis, IX NikeBigawii Ta 3nUTTS NOTPIOHO po3B’A3yBaTh
3aKOHOAABYMM  LUMAXOM, 3 ypaxyBaHHsAM [OYMKA  HacCereHHs
BiONOBIOHUX TEpPUTOPIN. Y 3apybikHMX KpaiHax nia 4Yac BU3HAYEHHSA
po3MipiB  TepuTopianbHMX Trpomag 3a3BUYall BUKOPUCTOBYIOTb
BCTa@HOBIIEHY MiHiMarnbHY KinbkicTb HaceneHHs [8].

Y HimewunHi, gk i B YkpaiHi, TepuTopianbHa rpomMaga €
NepBMHHUM CcyB’€KTOM MicLeBOro camoBpsayBaHHsS. 3rigHO 3
n.2 ct.28 KoHctutydii HimewyunmHn 1949 poky, 3a rpomagotro
3aKpinfeHo BUKMIOYHE NPaBO Ha PO3B’A3aHHs NpoGnem fokansHOro
CNpsSIMyBaHHS B MeXax 3aranbHOAEpPXaBHOro 3akOHO4ABCTBA,
rpomMagu BU3HAHO «TepuTopianbHUMKM  KopropauigaMuy, a Takox
yperynboBaHO MUTaHHSA ix npubyTkiB. MicueBe camoBpsigyBaHHS B
HimeuumHi mae aBa piBHi (parioHu Ta rpomaau). Onuc CTPYKTyp
CaMOBpSAYyBaHHA € CKMagHUM 3aBAaHHSAM, OCKiNbKM KOMYHarbHWN
YyCTpin Hanexutb [0 KomneTeHuii 16 denepansHUX 3emenb,
a KoHctutyuis (depepanbHuin piBeHb) OOMEXYETbCS TUM, LO
rapaHTye npaBoO Ha MicueBe camoBpsiayBaHHda. OpraHisadis
JepXXaBHOro ynpasSfliiHHA B Pi3HMX 3eMSisX MOXe MaTu CyTTEBI
BigMiHHOCTI. KpuTepiammn B npoLeci BMU3HAYEeHHs TepuTopianbHOT
OCHOBM KOMYHAaIbHOIO CaMOBPSOYBaHHSA € KiNbKiCTb HaCeneHHs,
CTPYKTYpa poO3CeneHHsl, Tpaauuii, 0CcobnuBOCTi  iCTOPUYHOrO,
couianbHOro po3BUTKY MICT Towo. 3aranomM y HiMmeuyumHi HanivyeTbes
439 panoHiB, 3 skux 323 paioHM Ta 116 MiCT 3emernbHOoro
nignopsiakyBaHH4. Kinekicte rpomag y HimewuunHi ctaHosutb 12 312,
16 % i3 AKX € camocCTiMHMMK rpomagamu, a 77 % — HanexaTtb 0o
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OBOCTyneHeBoi cninku rpomag. CepedHs KiNbKiCTb MeLLKaHLUIB Y
pavioHax cTaHoBUTb NpubnuaHo 250 000 ocib, y MicTax 3eMernbHOro
nignopsakysaHHa — 200 000, a B rpomagax — 6000 melukaHLiB
(cyTTeBi BigMiHHOCTI 3anexHo Big 3emni: Big 40 000 oci® y liBHiYHIN
Penn-BecTtdpanii Ta 2400 — y LLnesgir-XonbwTarH) [9].

Y ®paHuii xapakTepHoO pucoto rpomag (KOMyH) € iX KiNnbKiCTb.
CraHom Ha 2010 pik ix y ®paHuii HaniyyBanocsa 36 682, 3 sAkux
noHapg 22 000 rpomag matoTb meHwe 1000 mewwkaHuis [10].

Y peakmx  KpaiHax  CTBOPIOKOTb  HEBENuki  caMoBpsiaHi
TepuTopianbHi ocepedku, WO He MakwTb CTaTycy MyHiuunaniTeTis.
Hanpuknag, B Icnanii € 6inblie 3670 micueBux rpomaz, po3mip SKuX
MEHLINA 3a KOMyHU (B IcnaHii — 8082 komyHM). [HibiaTuBy wWoOO0 iX
CTBOPEHHS BUCIOBIIOE 3alikaBrneHe HacerneHHs abo KOMMNEeTEeHTHUN
MyHiLunaniTer.

B AHMMii 4o cnctemun micueBoro ynpaeniHHA HaneXxaTb pPaMoHHI
paau JloHOoHa, paan MICbKMX OKPYriB i LUECTM BENVKMX arnomMepadii
(MaHuecTep, 3axigHui WNopkwup Towo), pagu rpaddCTB i OKPYXHI
pagn. Haniyyetbca Takox 6inbwe 8000 napadisnbHUX pag,
3aBAaHHSAM SKUX € HaJaHHSA Nocnyr Ha MicueBomy piBHi [11].

3aKkoHoaaBCTBO 3apybikHMX KpaiH Npo MiCLieBEe CaMOBpsioyBaHHS
He BMKITIOMAE MOXITMBOCTi 00’'€AHAaHHSA KOMYH 3a TakuX OOCTaBWH:

a) AKWOo uUe He 3aWwkoAuTb (YHKLIOHYBAHHIO 3auikaBneHoro
BMagHOro opraHy rpomap, KOnv naeTbCa NpO BUKOHAHHS 3aBAaHb,
Jopy4eHux opraHoMm pAepxaBu. Tak, B ABCTpii rpomagun MOXyTb
YKIacTu yrogy 3 MEeTOK CTBOPEHHSI MiKrpomMagcbkux o6’edHaHb, LWO
MaloTb BUKOHYBaTW 3aBAaHHs, SKi HanexaTb [0 X KOMMeTeHLii.
Lli yrogm cxeantoe HarnagoBun opraH Bnagu y BUrns4i NocTaHoBM 3a
YMOBMW, LU0 Yroaa BiAnoBifae 3akoHO4ABCTBY;

0) ctBopeHe 00’egHaHHA BignoBigae iHTepecamM B KOHTEKCTI
OOUINbHOCTI, ePeKTUBHOCTI Ta peHTabenbHOCTI nig 4ac peanisauil
rpomMagoto AianbHOCTI y chepi npuBaTHOro npasa [12].

Takum 4YmMHOM, NOMpu BIAMIHHOCTI Yy BM3HA4YeHHi Ta B yMOBax
YTBOPEHHSI TEPUTOPianbHUX rpoMaz y 3apybikHMUX KpaiHax, MOXHa
CTBepaKyBaTW, WO TeputopianbHa rpomMaga — LUe MNeBHa
camoopraHisauia rpomagsH, ski ob’egHaHi 3a TepuTOopianbHO
O3HaKOK 3 METOK 3aJ0BOMEHHs B MeXax 3aKkoHOAaBCTBa
KONEKTUBHMX NOTPeD i 3aXNCTy NpaB Ta 3aKOHHUX IHTEPECIB.

Llikaum y ubomy KoHTekcTi € poceig CLIA. Micuese
CaMOBpsSA4yBaHHA W MOPSOOK YTBOPEHHsI TepuTopianbHUX rpomag
nepepbayae WNPOKY AelLeHTpanisalito, TOGTO NeBHY He3anexXHiCTb
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MyHiuMnaniTeTis Bi4 ypsay (HaBiTb LWTAaTiB), @ TakoX BiACYTHICTb
npsiMOro nignopsakyBaHHA aepxaBHi Bnagi. KoHctutyuis CLUA He
MICTUTb NPAMUX NONOXEHb LLIOAO PErynoBaHHA NOPSAKY 3aCHYBaHHSA
opraHiB MiCLLEBOro CcamMoBpsyBaHHS, OCKIiflbKM MOBHOBaXXEHHS
Hanexartb 4o komneTeHuil wrartis [13].

OnucaHa npakTMka MpaBOBOrO  PErynioBaHHA  Mnpouecy
CTBOPEHHS  OpraHiB  MiCLEBOro CcaMOBpsilyBaHHs,  30Kpema
TepuTopianbHUX rpoman, He € XapakTepHow Ana YKpaiHu, agxe
JepXaBu 3 YHITAapHUM YCTPOEM MalTb MEBHi  0COBMMBOCTI.
MopiBHAHO 3 [oOCBiAOM 3apybikHMX KpaiH, B YKpaiHi Uen npouec
JeLlo pisHUTBCA y cdepi MOro NPaBOBOro perynioBaHHA i npoueaypi
YTBOPEHHS TEPUTOPIaNbHUX rpomap, Sk CaMOCTiMHUX abo BHYTPILLHBO
MOCENEHCHKNX TepUTOpianbHUX OANHULb.

3asHaueHun npouec perynoe KoHcTuTyuis YkpaiHun, 3akoH
Ykpainu «[I1po micuese camoBpsgyBaHHs» Bif 21 TpaBHa 1997 poky
Ne 280-97-BP. 3rigHo 3i cT. 1 BkasaHoro 3akoHy, TepuTopiarnbHa
rpomaga — ue xuteni, 06’egHaHi NOCTINHUM MPOXMBAHHAM Y MeXax
cena, cenuuwa, MicTta, WO € CaMOCTIMHUMKU aaMiHICTpaTUBHO-
TepuTopianbHUMK  OguHUUAMKM, abo [ob6poBinbHe 06’€QHAHHSA
XUTENiB AeKinbKoX Ccin, ski MawTb €OMHUMA  agMiHICTpaTUBHUN
ueHTp [14]. OTxe, nNpouec YTBOPEHHS MEPBUHHOI MaHKM MiCLIeBOro
CaMOoBpsAYBaHHA 3aneXxutb came Bif HasiBHOCTI HU3KM 0BOB’A3KOBUX
YMOB | YAHHUKIB, L0 3achiKCOBaHi B NOSTIOXKEHHAX 3a3Ha4YeHOl HOPMU.

EnemeHTamn  npouecy  CTBOPEHHA  MEPBUHHOI  NaHKu
TepuTopianbHOI rpomMaan € nesHi Ail, Ana npaBoBoi ikcauil saKux
BMKOPUCTOBYIOTb CTaTyT TepuTopianbHol rpomagn. Hanpwuknag,
pilleHHAM cecii bepasHcbkoi Micbkol paawu Big 27 ntotoro 2001 poky
cxsaneHo CrtaTyT TeputopianbHoi rpomaan M. bepasHcek. Y cT. 26
LUbOro AOKYMeHTa nepenbadeHo, WO [0 TepuTopianbHOI rpoMaam
Hanexatb xuteni micta bepasHcbka, ski € rpoMaasiHaMmy Ykpainm Ta
NOCTIMHO NPOXUBAKOTb Y MICTi B XXMTMOBIN NOLWi, LLO HANEXNTb IM Ha
npasi BNacHocTi abo HanMy, UM B rYPTOXUTKAX, @ TAKOX YNEHN CiMen
BNacHukiB abo Hanmauis [15].

lMparmaTuyHuiA |  HayKoBMW iHTEpeC BUKNUKAEe CTaTyTHa
HOPMOTBOPYICTb TepuTOpianbHUX rpoMag panoHiB y MicTax. Tak,
y Cratyti TeputopiansHoi rpomaau [lpuaHINPOBCLKOrO pamnoHy
M. Hepkacu 3asHayeHo, WO A0 Hel HamnexaTb rpomMagsiHu YKpaiHu,
SIKi NOCTIMHO NPOXMBAIOTbL Y MEXax panoHy [16].

3 ornmagy Ha akTyanbHi npobnemu wono peanisadii  3akoHy
Ykpainu «[Mpo gobposinsHe 06’eaHaHHs TepuTopianbHUX rpoMagy Bif
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5 notoro 2015 poky Ne 157-VIl, BuHukae notpeba 040 rpyHTOBHOrO
BMBYEHHA MNpOLeCy CTBOPEHHA MEPBUHHOI  NaHKM  MiCLEeBOro
camoBpsidyBaHHs. Ha cyyacHomy eTani, Ha Hawy AyMKy, nepenoHamu
0N HOopManbHOrO  (PYHKUiOHYBaHHA TepuTopianbHUX FpoMag  Ha
TepuTopii YkpaiHu € HEPIBHOMIPHICTb €KOHOMIYHOMO PO3BUTKY TEPUTOPI
i rycTMHu HaceneHHsl. Lli obcTtaBvHM PyHKUIOHANbHO MOB'A3aHi 3
HepPIBHOMIPHICTIO PO3BUTKY TEpUTOPIanbHUX rpoMag.

Tak, Mani agMmiHicTpaTMBHO-TEpUTOPIanbHi oauHWLI Ta  iX
TepuTopianbHi rpomaan, ocobnueBo Ti, WO BigganeHi Bigd BENUKNX
MICT, MalTb 3HA4YHO MeHLle pecypciB ANd PO3BUTKY W HadaHHA
AKICHUX aAMiHiCTpaTMBHMX | couianbHux nocnyr. OcobnusicTio
pecdopmn B YKpaiHi Mae ctatn o6’egHaHHsS TeputopianbHMUX rpoMag
Ona  noninweHHa 1X piHaHCOBOro cTaHy Ta (OYHKUiOHYBaHHS,
KOMMaKTHOro HaflaHHs agMiHICTpaTUBHMX | colianbHUX NOCHYr TOLO.

Ha BigmiHy Big 3apybikHMX KpaiH, B YKpaiHi 3anpoBamKeHo
yHi(bikoBaHy AOns BCiX TepuTopianbHUX rpomaj KOMMETEeHLUilo, SKy
BCTAHOBJOKOTb Yepe3 CUCTEMY OpraHiB i NocagoBux OCiO MiCLEBOro
CcaMOoBpsiyBaHHS. Y NoeaHaHHI 3 BULLie3a3HaYeHMMU 0CcoBnMBOCTAMU
Le KOHCepBYE MyHiUMNanbHy akTUMBHICTb TepuTopianbHWX rpomag,
nosbaenge ix AMHaMIKM Ta 3aBaXkae CTAHOBMEHHIO N PO3BUTKY B YKpaiHi
MIiCLIeBOrO  CaMOBpPsSiAyBaHHS  BIignoBiAHO 40  3aranbHOBU3HAHWUX
CTaHapTiB NnokanbHoI AemokparTii [17, c. 45-47].

TakMm 4YMHOM, METOAONOoriYHOK 06a30t ANna po3MexyBaHHS
NMOBHOBaXXEeHb MiX OpraHamu [epXaBHOI Bnagu i camoBpsiAHUMM
opraHamm TepuTopianbHUX rpoMag Mae 6yt npuHUMN, 3rigHO 3 SKUM
JepXaBa He MOBWHHA PO3B’A3yBaTWM MUTAHHS, AKi MOXHa YCRiLIHO
BMPILLMTK Ge3nocepegHbO Ha Micuax. Tomy MepLoyYeproBmMMm
3aBAaHHAM € pO3MeXyBaHHA npeaMeTiB Ta 06’ekTiB  BigaHHSA
MiCLIeBOro camoBpsiAyBaHHSA 1 OpraHiB AepXXaBHOI Bnagu.

3acagamu BUAINEHHS NUTaHb MICLLEBOro 3HaAYeHHA € 06’EKTUBHI
0O3Haku, cepen siKMX BapTO Ha3BaTW Taki: 1) MMTaHHA Baknvee nuviie
AN TepuTopii BiANOBIAHOro cyb’ekTa; 2) BUPILLEHHS LIbOro NUTAHHS
Hanexutb A0 yHKUiA, siki 34iNCHI0E CYO’'ekT, i nNpeameTiB MOoro
BidaHHA. Cy6’eKT MiCLLeBOro caMoBpsAyBaHHA MOXe BUpILyBaTU He
NULLIE NUTaHHS, AKi 6e3nocepenHbO HanexaTb 40 MOro KOMMeTe L,
a n Ti, 9Ki xod4 i He nepeabayeHi 3aKOHOOABCTBOM, MNpPOTE He
BMXOOATb 3a MeXi fii 3akoHy; 3) 3 ornsggy Ha MicLeBi 0cobnMBOCTI Un
iHOMBIOAyanbHUM XapakTep MNUTaHHs, NOro He MOXHa BUpIWNTU
OAHaKOBO B KOHTEKCTi (PYHKUiM MicLeBOi pagn UbOro piBHs abo
MicueBOi pagu 3aranom; 4) nuTaHHa MOXHa BUPILIUTM OOHAKOBO,
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ane 3 MEeBHOI MNPWYUHU BUPIWYETLCA HE Tak; 5)yci nNuTaHHS
MIiCLLEBOro 3HaYeHHsd, SKi He 3apaxoBaHi KOHKPETHMMW MpPaBOBUMU
HOpMamu [0 BifjaHHSA iHWKX opraHis [18].

3aKkoHOOABCTBO He MICTUTb nepeniky YHKUiA TepuTopianbHoi
rpomMagu M 3akpinme nuile ranysesi HanpsaMu AisinbHOCTI OpraHis
MicLeBOro camoBpsgyBaHHsA Ta  BignoBigHi  MOBHOBaXXEHHS.
XapaktepucTtnka OB’ekTiB i CyO’ekTiB TepuTOpianbHUX rpoMag K
NMEPBMHHOI JTaHKN MICLIEBOr0 CaMOBpPSAAYBaHHSA 3anexuTb Big obcaris
X NpaB Ta 060B’s3KiB.

TepuTopianbHa rpomaga $K MNEPBUMHHUA CYO'€KT  MiCLEBOro
camMoBpsiAyBaHHA Ta BrACHWK Mae CaMOCTIMHO BUPILLYBATU CTpaTerivHi
MAT@HHSA  yNpaBniHHSA  BIIACHICTIO, TOMY 3akoHO4ABYO  AOUISIbHO
BCTAHOBUTU Mepenik BaXnMBMX NUTaHb, SKi Oyge BupillyBaTtu
BMHATKOBO rpoMaza, Hanpuknag, ynpaeniHHa ob’ektamy, WO
3abe3neuyoTb XKUTTEQIANBHICTL rpOMaan, PO3B’A3aHHS OpraHi3auinHmX
Ta YCTAHOBYMX MUTaHb TOWO. [pUAHATTA pilleHb LWoao0 MWTaHb,
MoB’sAA3aHMX i3 KOMyHanbHOK BracHicTio, Mae BigbyeBatuca i3
3anyyeHHsM urneHiB rpomagum go ii posrnsgy. PernameHTtauiio Takoi
yyacTi JOUiNbHO 3akpinuTM B AOKYMEHTax JIoKanbHOro Xxapakrepy,
30Kpema B CTaTyTi TepuTopianbHOi rpoMaau.

AHanis BIiTYM3HAHOI MoAeNsli  MiCcLUeBOro camMoBpsiAyBaHHS
3acBigyye, o B YkpaiHi 06paHo Moaenb NO3UTMBHOMO perynioBaHHS
nUTaHb MicLeBOro 3HadeHHsa. MicueBe camoBpsAyBaHHA B YKpaiHi
MOXe 3AicHIoBaTUCA B Mexax KoHcTuTyuil Ta 3akoHiB YkpaiHu.
3akoH VYkpaiHm «[llpo micueBe camoBpsAyBaHHA B YKpaiHi»
€ CBOEPIOHUM KaTanoroM QYHKUiIA Ta MOBHOBaXEHb OpPraHiB i
nocagoBmMx OCIO MicLeBOro camoBpsidyBaHHsS. 3aKOHOLABCTBO
YkpaiHn nepenbayae po3mexyBaHHS MNOBHOBaXEHb Ha BMACHI
(camoBpsigHi) Ta pgeneroBaHi. BiTYM3HSAHMM  KOHCTUTYUIAHUM i
MyHILMNaneHUM MpaBoM He nepeabayvyeHo noAin MOBHOBaXEHb
MiCLEBOro camMoBpsiiyBaHHsi Ha 00OOB’A3KOBI Ta pakynbTaTUBHI.
Lle 3HayHOWO Mipoo nocnabnioe iMnepaTuBHICTbL (3 TOYKM 30pY
3aranbHOi OepXXaBHOI MOSiTMKW) peanisauii opraHamu MicLeBoro
caMoBpsQyBaHHA CBOIX roNoBHUX yHKUIN. B YkpaiHi 3anpoBagxeHo
YHichikOBaHy ANns BCiX TepuTopianibHUX rpoMag KOMMeTeHUuito, Lo
BCTAHOBIIOETbCS He BesnocepefHbO, a 4epe3 CUCTEMY OpraHiB i
nocagoBuMx OCiO MiCLLEBOro caMOBpsiAyBaHHS.

Ha Hawy pAymKy, nuTaHHS MicueBoro 3HaveHHs (06’ekTu
NoKanbHOI AiSNbHOCTI) AOUINbHO BBaXaTu MUTaHHAMM (CrpaBamu),
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AKi 6a3yloTbCA Ha KONMEKTMBHUX iHTepecax MicueBux Xutenis —
yneHiB BIgNoOBIAHOI TepuTopianbHOI rpomMagu, WO BU3HAYEHI
KoHcTUTyLieto, 3akoHamu YkpaiHu Ta CTaTyToM TepuTopianbHOl
rpoMagm €K npegMeTu BidaHHA MiCLEBOro CaMOBpsiAyBaHHS,
a TakoX MUTaHHAMU, WO He HanexaTb [0 KOMMeTeHUii opraHis
JepxaBHol Briaan YKpaiHu.

YnpoBagXeHHs MeToly HeraTMBHOrO PeryroBaHHsS LisnbHOCTI
MiCLIEBOrO CaMOBpPSOYBaHHS CTBOPKOE YMOBM [f1S 3anyyeHHs [0
KOna MNuTaHb MICLLEBOro 3Ha4eHHs Npobnem LUMPOKMX CYCMiNbHMX
BiHOCWH, SKi BUHMKAIOTb Ha NokanbHOMY piBHi. [Joci TpuBae npouec
HOPMAaTUBHOMO 3aKpinfeHHs MiCLLeBOro camoBpsilyBaHHS B YaCTUHI
JeueHTpanisauii Bnagu 3 METO pPO3MEXYBaHHS  (OYHKUIA i
NMOBHOBaXeHb LieHTpanbHUX Ta MiCLEBMX OpraHiB BMKOHABYOI BNaam
M MicLueBOro CcamMOBpsSOyBaHHS 3 pPO3LIMPEHHAM MOBHOBaXEHb
opraHiB  MiCLEBOro camoBpsiflyBaHHsl, a TaKOX pPO3LMPEHHS
CaMOCTIMHOCTI Ta Bi4MNOBIOANbLHOCTI MiCLEBUX OpraHis Bnagu y
pO3B’'si3aHHI MpobremMm, WO CTOCYTbCA >XUTTE3abe3neyeHHs Ta
PO3BUTKY TEpPUTOPIA, MICT, Cenuly Ta iHLWMX HaceneHux MyHKTIB 3
ypaxyBaHHaAM  MicueBoi  cneuudikn,  couianibHO-€KOHOMIYHUX
ocobnmuBocTe | KyNbTYPHO-ICTOPUYHMX  Tpaguuin. [oniTuyHe
3HAYEHHS LUbOro MPUHLMMIY 3BOAWUTLCA OO CMOHYKaHHS rpomagsaH
BbayaTtn B MiCLEBMX OpraHax He areHTiB LeHTpanbHOl Bnaau, siKi
BVMKOHYIOTb aAMIHICTpPaTVBHI 3aBOaHHA, @ «KOpnopaTuBHE BTINEHHS
MiCLEeBOI CNiNbHOTUY, «NepLuy IHCTaHUI, KyaAn MOXHa 3BEPHYTUCH B
pasi BAHUKHEHHS1 Byab-SKUX NpoGrnemy.

XapakTepucTuka TeputopianbHUX rpomMag $K NEepBUHHUX
couianbHuX cyB’ekTiB NyOniyHOI BNagyn Ha Micusax, po3MaiTTa dopm
GesnocepeaHbOl N onocepeakoBaHOI AeMoKpaTii B MicLLeBOMY
camoBpsagyBaHHi, BU3HAHHA NPOBIgHOI poni TepuTopiansHUX rpoMmag
y (bopmyBaHHi BCi€l cucTeMun opraHis ny6niyHoi Brnagn gae 3mory
BM3HAYNTM CYTHICTb MICLEEBOr0 CaMOBpsiAyBaHHSA K 0cobnuBoi
dopmu ny6rivHOI BNagw.

Mopsapok i cnocobu yTBOPEHHS TEpUTOPIanbHUX rpoMag y PisHUX
JepkaBax MalTb MeBHi BiAMIHHOCTI. 3asBuyan iX CTpyKTypa
nepepbavae o06'egHaAHHA MICLEBUX >KUTENIB Ha  BiaMoBIAHIN
TepuTopii. Lle cuctema opratisauii ix AigansHOCTI, @ TakoX KOMMNeKkc
Pi3HOMaHITHMX GOpPM  3[INCHEHHA MICLEBOro CaMOBpPSAYyBaHHS
BiAMOBIAHMMWM  oOpraHamuM Ta  nocagoBumym  ocobamun. TobTo
TeputopianbHa rpomaga YHKUIOHYE SK €AWHUMI UINICHUA MexaHi3m
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nokaneHoro piBHa. BogHoyac BW3HaHHS TepuTopianbHOI rpomaam
e()eKTVBHMM MEXaHI3MOM MOXJIMBE Nule Togi, Konu OinbluicTb i
uneHis 6yayTb ineHTUdikyBat cebe 3 Hero, YCBIAOMMIOIYM HAsIBHICTb
CNiNbHUX IHTEPECIB, a TaKoX OpaTUMYThL ydacTb Yy ix peanisauii.

Omke, ana VYKpaiHW B KOHTEKCTi, 1I MpaBoBOi cuUCTeMU
npioputeTHMM Mae 6yTu  3MILUHEHHS  rapaHTii  MiCLeBoro
CaMOBpSAYBaHHA, YAOCKOHaNEeHHs1 MeXaHiaMy 3axucTy npas Ta
iHTEpeciB TepuTopianbHUX rpomag, iX OpraHiB, nocagoBux ocid
Towo. 3 ornsaay Ha Te, WO BinNblWiCTb HOPMATUBHUX MOMOXEHb, SKi
CTOCYIOTbCA Bfagu rpomagu, npas i MOXIMBOCTEN TepuTopianbHOT
roomMagu, MawTb 3aranoMm [eknapaTtvBHUN XapakTep, BaroMui i
nparMaTMYHWA iHTEepecC, Ha Hawy OYMKY, CTAHOBUTb YOOCKOHANEHHS
HopMmaTMBHOI 6a3n NPaBoOBOro CTaTycy TepuTopianbHOi rpoMazu.
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Shevchenko A. — Postgraduate Student of the Kyiv University of
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The Ways of Formation and Competence of Local Communities

The article is devoted to the study of constitutional and municipal
the foundations of education local community in Ukraine and foreign
states. On the basis of the relevant legal acts it features competence
this primary subject of local government.

Local community as «legal model of self-organization» with the
administrative structures able to realize and defend local interests. In
general, it is a complex form of social organization, a set of local
residents, the United public basis within a certain area such
voluntary association acting on the basis of the statute or by the
decision of local referendums are combined with other communities
to exercise self-government within the Constitution and laws of the
State. They are endowed with a legal personality.

Among the indirect or mediated forms of implementation of
community law on local self-government Select the activity of bodies
and official persons of the local Government, the respective
associations (unions), etc.

Finally on the verge of XX—XXI Centuries territorial communities
(and in some countries and regional communities), the Association of
bodies and official persons in local (regional government) are given a
special rights, the ability to be participants in a wide or a certain
circle of public, including national level, and international-legal or
supranational.

Despite this, we believe that the Institute community personality
belongs to those who are in need as a further of study of doctrine
and further legislative improvement.

Keywords: local community, municipal law, methods of
formation, competence, local self-government.
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YOK 343.6

leopxu B. I. — acnipaHT HauioHanbHOI akagemii
BHYTPILLHiX crpas, M. Kuis

NMPABOBI OXXEPEJIA TA CYTHICTb SABOPOHMU
KATYBAHHSA, XXOPCTOKOI'O, HENOACBLKOIO
ABO TAKOI'O, WO NPUHMNXYE MNAOHICTb NIOAUHMU,
NOBOAXEHHA Y MOKAPAHHA

HocnidxeHo rnonoxeHHss KoHcmumyuii  YkpaiHu 0 iHWUX
HOPMamueHO-rpaso8uUX akmie MamepiaribHO20 ma fpoyecyasnbHO20
npasa w000 3abopOHU KamyeaHHS, XOPCMOKO20, HeftoOCbKo2o abo
makoao, WO [IPUHWKYe 2iOHicmb JIIOOUHU, MOBOOXEHHS YU
rokapaHHsi. [lpoaHanisoeaHo 3micm HasieHUX 'y uili  copepi
MDKHapOOHO-Npagosux akmie, 30Kkpema ix 8i0nogidHicmb YUHHOMY
HauioHabHOMY 3aKoHoOaecmey.

KniouyoBi cnoBa: KoHCTUTyUis YKpaiHW, HOpMaTUBHO-NPaBOBI
aKTW, [Xepena, KaTyBaHHS, TiOHICTb, OPCTOKE HEeroaCcbke
NMOBOKEHHS, MOKapaHHS.

D'eMOKpaTVI‘-IHVIVI po3BUTOK YKpaiHW Ta npouecu 1i €BPONENCHKOI
iHTerpauii, Sk TpuBalTb Ha Cy4acHOMY eTani, CrnpusTb
MepeBaHO  MO3UTMBHUM  3MiHAM  YMHHOIO  HauioOHanbHOro
3aKoHOOABCTBa M MpaBOBOi cucTeMu YKpaiHu 3aranom. BopgHouac
HaranbHOK  3anuwaeTbCd  Mpobnema  WoAO0  HETOYHOro  4m
HEHanexHoro TPakTyBaHHSA Ta 3aCTOCYBaHHA HOPM MaTepianbHoro i
npouecyansHOro npaBa, Hectadi yHAaMeHTanbHUX TEOPETUYHUX
cneujanbHMX AocnimpkeHb i3 npobnem nonepemkeHHa Ta npoTuail
XKOPCTOKMM, HEemnioACcbkuM abo  Takum, LWWO MNPUHWXKYE TigHICTb,
MOBOKEHHSAM | NOKapaHHAM, peanisadii BiAnoBiAHNX KOHCTUTYLINHKX
rapaHTin Lnx 3a6opoH TOLLLO.

3 ornsgy Ha 3as3HadeHe, MEeTOK CTaTTi € OOCIiIKEHHS CUCTEMM
Kepen  perynoBaHHsA  3abOpOHW  KaTyBaHHsS,  >KOPCTOKOrO,
Herogcbkoro abo  Takoro, WO NPUHWXKYE TigHICTb  MHOAUHM,
MOBOKEHHS UM MOKapaHHA. Ha 3acajax BMBYEHHSI 3aKOHOOABYMX,
MiDKHaApOAHO-NPaBOBUX HOPM Yy Ui cdiepi, HaykoBuMx nMpaub 3
OKpecreHoi TeMaTuK1 Crif NpoaHanisyBaTu ranyseBy CYTHICTb Takux
Kepen, nigxogu p[o ix knacudikadii, 3'sicyBaBwKM npupoay Uiei
3abopoHu.

© leopxu B. I., 2017
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Y 4. 1 cr. 28 KoHctuTydil YKpaiHu 3akpinneHo npsami HOpMuU
OCHOBOMOJIOXHOrO PYHAAMEHTAasbHOrO Nnpaea fANHA: «KKOXEH Mae
npaBo Ha noBary [0 WOro rigHoOCTi». Y HaACTyNHWX 4acTuHax
3a3Ha4veHoi cTaTTi 3acikcoBaHO 3aBOPOHY BUMHSATK NPOTUNPaBHI 4j,
sKi 6esnocepeqHbO NOPYLUYIOTL NpaBa Ha MIOACLKY FiAHICTb, a came:

— KaTyBaHHS;

—XOpCTOKe, Henwacbke abo Take, WO MPUHUXYE TiaHICTb,
MOBOKEHHS;

— 3aCTOCYBaHHS XXOPCTOKUX, HENMIOACBKMX, TakUX, LLO NPUHMKYIOTb
TNOACHKY TigHICTb, NOKapaHb;

— BMKOPUCTaHHSA noauHu (6e3 11 BiNbHOI 3roam) Ansi HayKOBUX,
MeaNYHMX Yn iHWKnx gocnigis [1].

HaeepgeHi Hopmu, 3akpinneHi B OcHoBHOMY 3akoHi YKpaiHi siK
JepXXaBHi rapaHTii, CTOCYylOTbCA He nuwie rpomMagsHuHa YkpaiHu,
a N KOXHOI NoAMHKU, nonpwu ii ctatyc (rpoMaasiHCTBO, MigA4aHCTBO),
nornagu, BipocnosigaHHA TOLLO.

BignosigHo [0 nonoxeHHa cT.3 KoHcTuTyuil  YkpaiHu,
HaNBULLIOIO COLIaNbHOK LIHHICTIO € NMoguHa, il XKUTTS Ta 300pOB’s,
YecTb, MigHiCTb, HeAoTOpKaHHICTb i 6esneka. Ha Taky couianbHy
UiHHICTb XoOHa @isvyHa Ta topuamyHa ocoba He Mae npasa
nocsratu. Y pasi BUMHEHHS NPOTUNPaBHUX Ain Oyab-ska ocoba mMoxe
3BEPHYTUCb 3a [OMNOMOro [0 MPaBOOXOPOHHOro opraHy abo Ao
cynoy, a BMHHaA ocoba Mae Oyt O0BOB’AI3KOBO MPUTArHyTa
0o BignosiganbHoOcTi. ¥ ¢T. 55 OcHoBHOro 3akoHy YkpaiHn rngetbes
npo Te, WO KOXEeH Mae MnpaBo Oyab-SKMMW He 3abopOHEHMMMU
3akoHOM 3acobamu 3axuwaTtyv BnacHi npaea Ta cBoboau Big
MopyLlleHb i NPOTUMPaBHUX MocsaraHb. 3rigHo 3i CT. 68 uboro
HOPMaTUBHO-MPABOBOr0 akTa, KOXeH 3000B’A3aHuMiA  HeyXUIbHO
poTpumyBaTuca KOHCTUTYLII Ta 3aKoHIB YKpaiHW, He nocdaratv Ha
npaea, cBo60an, YECTb i MgHICTb iHWKX [2].

OTXe, NOHATTA TigHocTi noanHn B KoHcTuTyuii YKpaiHi TicHO
NOB’sI3aHO 3 LIHHICTIO NOAWMHM 1 OLIHKOM i 3HAa4YeHHA Ta Micusa B
cycninbCTBi N pepxasi. Lle pgemMoHcTpye noBary 4O BUCOKMX
MOpanbHUX  AKOCTEeNn i 3gibHocTenm  ocobw, a  Takox
3aranbHOCYCNifbHMX LiiHHOCTEN.

3asHaueHi HOpMU BiANoBigaloTb paTudikoBaHUM Ta
YHihiKOBaHMM MOMOXEHHAM HU3KM MiKHapOAHO-NPaBOBUX akTiB, L0
€ CKMNaJoBOK HaljioHanbHOro 3akoHoAdaBcTBa YKpaiHu, 060B’A30K
BMKOHAHHS SIKMX, 30KpeMa IX rapaHTyBaHHSA 9K (byHOaMeHTasnbHOro
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npaesa nAWHM Ta nogarnblly MNPaBO3aCTOCOBHY AiSNbHICTb,
NMoOKNaZeHo Ha AepKaB-y4acHMLb.

Takun BUCHOBOK BMMNMBaEe 3 nomnoxeHb cT. 9 KoHctutyuii
YKpaiHu, 3rigHO 3 SKMM «4YMHHI MDKHapoAHi [oroBopu, 3roga Ha
0b0B’A3KOBICTE  AKMX HagaHa BepxosHow Papgot  YkpaiHw,
€ YaCTUHO HaLlioHanbHOro 3akoHogaBcTBa YkpaiHm» [1].

3-nomix BuULLE3a3HAYEHUX OCHOBHUX MDKHAPOOHUX akTiB Y Lin
chepi, Ha Hawy AYMKY, BApTO BUOKPEMUTU TaKi.

1. SazanbHa Oeknapauisi npas JIOUHU, yxBarneHa
leHepanbHoo Acambrnieeto OOH 1948 poky, sika cumBOni3ye
OAHOCTalHy 3rogy M KpaiHamMuM CTOCOBHO TOrO, LLO »XOAHA ntoguHa
He Moxe OyTu miggaHa KaTyBaHHIO abO XXOPCTOKOMY MOBOKEHHHO.
Y UbOMY OOKYMEHTI BKaszaHo: «YCi Noan HapoaKyOTbCA BiSTlbHUMM i
piBHUMW Yy CBOIN rigHOCTI W npaBax. BoHwwn HapineHi posymom
i COBICTIO, MOBWHHI AiATW y BIOHOWEHHI OgMH OO0 OAHOro B AYCi
OpartepcTtBa» (cT. 1); «HixTO HE MOBMHEH 3a3HaBaTu KaTyBaHb abo
YKOPCTOKOrO, HEMNLCbKOro YM Takoro, WO MPUHWXKYE KOro rigHIiCTb,
NOBOKEHHSA Ta nokapaHHsa» (cT. 5) [3].

2. MixxHapoOHuli nakm npo 2pomadsHCbKi i nonimu4Hi npasa,
npunHATUN eHepanbHolo Acambneeto 1966 poky, y CT.7 SIKOro
3a3HaveHo: «Hikoro He mMoxe OyTu niggaHO KaTyBaHHIO 4K
XKOPCTOKOMY,  HenoAacbkoMy  abo  MPUHUXKYKYOMY  TigHICTb
MOBOPKEHHIO Y/ NMoKapaHHI. 3okpema, XogHy ocoby He Moxe OyTn
6e3 i BiNbHOI 3rogn nNiggaHo MEeAUYHUM YM HayKoBUM Aocnigamy».
3rigHo 3 4. 1 cT. 10, «yci ocobu, Nno3daeneHi Bosi, MaoTb NPaBO Ha
rymMaHHe MOBOAXKEHHS1 Ta MoBakaHHSA TigHOCTI, BMAcTUBOI NIOACHKIN
ocobi» [4]. Ha nigctaBi uboro nakty 1966 poky Oyno 3acHoBaHO
opraH HesanexHux ekcneptiB — KomiTeT 3 npaB noavHW, SKUR
MOKMMKAHU KOHTPOJTIOBATW AOTPUMAaHHS OepXKaBaMy LIMX NMOJOXKEHb.

3. €spornelicbka KOHBEHUisSI rnpo 3arobieaHHS Kamy8aHHSIM YU
HenndcbKkoMy abo makomy, WO MPUHUXYE 2i0HICMb, MO80OXEHHI0
4u nokapaxHio, nignucaHa 1987 poky. 3okpema, y LbOMY OOKYMEHTI
noetbcs: «XXogHa noOMHA He MOXe 3a3HaBaTu KaTyBaHb 4
Henacbkoro abo Takoro, WO MNPUHWXKYE TigHICTb, MOBOMAXEHHS
UM NoKapaHHsi». TyT geTanbHO ONMCaHO NPaBO Ha MoBary MACLKOT
rgHOCTI, 3abopoHY LWOAO0 BYMHEHHA MNPOTUNPAaBHUX AiR, SKi
MPUHWKYIOTb JNIOACHKY MAHICTb. TakuM YMHOM, MOHATTSA «KaTyBaHHSA»
BiANoBigae 3MicTy cT. 5 3aranbHoi Aeknapadii npas nauHN Ta cT. 7
MixxHapogHOro nakTy NpPo rpoMagsaHChKi Ta NoniTUYHI Nnpasa [5].
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4. KoHeeHuiss npo 3axucm npase /10OUHU | OCHO8HUX ¢80600,
npunHaTa B 1950 poui. Y ¢T. 3 UbOro AOKyMeHTa rapaHToBaHO NpaBo
Ha nAOCbKY rigHicTb, a came: «Hikoro He Moxe 6yTn niggaHo
KaTyBaHHIO 4M TaKOMy, LLO MPUHWXKYE TFiOHICTb, MOBOMKEHHI abo
nokapaHHto» [6]. KoHBeHLUis noknukaHa nigsuLLyBaTu noBary nioguHm
0o camoi cebe, rapaHTyBaTu 3axMLLEHICTb Bi HEHanexHoro
NoBOXEHHA abo nokapaHHA HaBiTb Yy MicLaX No36aBneHHs Boni Ta
nig apewToM. Lle, Ha Hawy AyMKy, cnpusie 3MiLHEHHIO MiXXHapOaHO-
NpaBOBMX rapaHTii oBaru Ao NMOACbKOI FigHOCTI.

5. 36i0 npuHyunie 3axucmy ecix ocib, ski niddarombcs
3ampUMaHHIO YU y8’I3HEeHHIO byOb-skum 4quHom (1988) Ta
MirimanbHi cmaHdapmHi npasuna no8odxeHHs 3 g’a3Hamu (1955).
3okpema, y 3Boai noetbes: «XKopcTokmmm i Takmmm, Lo obpaxatoTb
TNIOACBKY TigHICTb, cnig BBaXkaTu Ail, Ski 3aBoaoTb 0cobi ocobnmnBoro
disnyHoro 6ono YM MopanbHUX CTpaxaaHb». Ha npaktuui BoHU
MOXyTb OyTW peanizoBaHi B NPOTUMNPaBHOMY 3aCTOCYBaHHI
cneuianbHMx 3acobiB (Hapy4YHUKWU, TYMOBI KUMKW, OTPYWHI rasm,
BOJOMETHN TOLLO), TPMBanomy no3daBneHHi NioanHu ixi, Boawn, Tenna,
3anULLEHHI B WKIANMBUX AN 340POB’'st yMOBaXx TOLLO.

6. PekomeHOauii  €gponelickkozo  Komimemy 3  numaHb
3anobieaHHsi Kamy8aHHsM 4Yu HentdcbkoMy abo makomy, Wo
MPUHWXYye  2i0Hicmb, MOBOOXeHHI0  4Yu  rnokapaHHo  (K3K),
chopmynboBaHi B MOro 3BiTax KK CTOCOBHO YKpaiHW, Tak i 3aranbHi,
3adikcoBaHi B OCHOBHMX poO3Ainax Wnoro LWopiyHnx gonosigen,
HagaHux KomiteTy miHicTpiB Pagu €Bponn Ta BKOYEHUX A0 36ipkn
«CtaHgaptTn K3K». Came Ha OCTaHHIX FpYHTYHOTbCA MiXHapOaHi
cTaHgapTu B uin cgepi. K3K 6yno 3acHoBaHo 1987 poky 3i cT. 1
opHonMeHHoi KoHeeHLUii Pagu €sponu [5].

Takox OOH cdopmyntoBana 3Ha4HY KifbKICTb pekomMeHaauin,
NMPUCBSYEHNX  MOBOMKEHHIO i3 3arpumaHumm  ocobamu  Ta
3anobiraHHI0 HeHaneXxHux Al y 3asHadeHin cdepi. loeTbes,
Hanpuknag, npo Kogekc noseAiHkM cniBpOBITHUKIB NPaBOOXOPOHHMUX
opraHiB, cxBaneHun pesonwuieto NeHepanbHoi Acambnei OOH Big
17 rpyaHsa 1979 poky Ne 34/169. Taki OOKYMEHTM He HagineHi
ODOB’AA3KOBOIO  IOPUMANYHOIKD CUIIOK, MNPOTe MakTb MiKHAPOLHUN
aBTopuTeT i € Ba3ucoMm Ana perynioBaHHA AiANbHOCTI nonidii Ta
iHLUIMX MPaBOOXOPOHHUX OpraHiB y HaLlioHarbHOMY 3aKOHOOaBCTBI.

HaBegeHun nepenik MiKHaApOAHO-NPaBOBUX akTiB  MEBHUM
YMHOM BIgODpaXKeHo Yy BIONOBIOHNX HOPMAaTUBHO-MPABOBMX akTax
Pi3HUX ranyseun 3akoHOAaBCTBa YKpaiHu.
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Okpim 3a3HayeHoi cT. 28 KoHcTuTyuii YkpaiHu, MOXHa HaBecTu
HU3KY HWKWX MNOSIOXEHb, Ae iIMNIIEMEHTOBAHO MiXXHApOAHO-MPaBOBI
cTaHgapTu Wopo 3abopoHM KaTyBaHHS, XXOPCTKOro, HEMACHKOro
abo Takoro, WO MPUHWXKYE TiOHICTb TOAMHW, MOBOMXEHHSA 4
nokapaHHa. Tak, y cT.29 KoHcTuTyuii YKpaiHu BCTaHOBIEHO, LWO
HIXTO He Moxe OyTu 3aapeluToBaHWA abo TpuMaTucs Nig BapToHo
iHaKLle sIk 3@ BMOTMBOBaHMM pilLEHHAM cyay | Nuwie Ha nigctaBax Ta
B nopsigky, nepeabaveHnx 3akoHOM. Y pasi HaranbHoOi HeoOXigHOCTI
3anobirtu 3MOYMHOBI YM NPUNUHUTM MOrO YMNOBHOBAXEHI Ha Te
3aKOHOM OpraHu MOXyTb 3acTOCyBaTu TPMMaHHS 0cobu mig BapToro
SK TUMYacOBUI 3anobixxHWIA 3axia, 06I'PYHTOBAHICTb AKOro MPOTAroM
72rog Mae nepeBiputn cyd. KoXHOMYy 3aapelutoBaHOMY 4
3aTpUMaHOMy rapaHToBaHO MpaBo OyTu MNoOiHOPMOBaHMM Mpo
MOTUBM apeLUTy YM 3aTPMMaHHs, OTPMMaTK pPO3’ACHEHHS MOro npas i
MOXIUBICTb 3 MOMEHTY 3aTpumaHHs 3axuwatu cebe ocobucto Ta
KOpUCTYBaTMCS NPaABOBOIO JOMOMOrOK 3axucHuka [7, c. 32—33].

3axucT npaBs NOANHN Ha NOBary BigOOPaXXeHO i B iHLLMX 3aKOHaX
YkpaiHn, 3okpema kogudikoBaHux. Hanpuknag, y 4.1 cr1.297
LinBinbHOro Kogekcy YkpaiHu 3asHayeHo, Lo «KOXEH Mae npaBo Ha
noeary A0 Woro rigHocTi Ta yecTi» [8]. MMoHATTA rigHOCTI nocTtae sk
BM3HAHHA LHHOCTI KOXHOiI pisnyHoi ocobun, TOBTO YHiKanbHOI
BioncuxocouianbHoI icTOTU.

AHani3ytoun NOHATTA KaTyBaHHS, nepeabadeHe B cT. 127
KpumiHaneHoro kopekcy (KK) YkpaiHu, BapTo 3ayBaxuTu, WO B
LbOMY 3TOUUHI:

1) pogoBuM 0B’€KTOM € CyCninbHi BiQHOCKMHU, K 3a6e3nevyoTb
OXOpOHY o0cobu, 30kpeMa 1ii XWUTTS Ta 300pPOB’S, OCHOBHUM
Be3nocepeaHiM 06’€KTOM — 340pOB’st 0COBM K MEBHUN DIBUYHUNA i
MCUXIYHMI CTaH HA MOMEHT, WO nepeaye NocAraHH, a A40AaTKOBUM
obos’a3koBMM 6e3nocepeHiM 06’€KTOM — CyCninbHi BIiQHOCUHMN, LLO
3abe3nevyoTb OXOPOHY BOJi, YECTi Ta rigHOCTi ocobu;

2) ob’eKTMBHaA CTOpPOHa nonsrae B: a) AifHHI — 3aBAaHHi Noboi.,
MydeHHi abo iHWWX HacunbHUUBKMX gidx; 6) Hacnigkax, LWwo
BUSIBMAIOTLCS B 3aBAaHHi CUNbHOro pisuyHoro 6omto abo isnyHux um
MOparnbHMUX CTpaxdaHb; B) MPUYMHOBOMY 3B'SI3KYy MDK 3a3Ha4eHuM
DiSiHHAM | Hacnigkamm (OTXe, cKrag Lboro 3fo4MHy € MatepianbHuMm);

3) cyb’ektoMm € pismyHa ocygHa ocoba BikOM Big 16-Tu pokiB
(3aranbHui cy6’exT);

4) cyO’ekTMBHA CTOpOHaA O3Ha4YeHa nNpPSAMUM  YMUCIOM i
creuianbHO MeTOoK  (MPUMYCUTU MNOTEPMinoro uu iHwWy ocoby
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BUMHMUTM 4ii, WO cynepeyaTb iX BOMi, 30Kpema oTpumMaTtm Big
notepninoro abo iHWoi ocobu BiAOMOCTi UM BU3HAHHA abo nokapaTtu
Noro 4um iHwy ocoby 3a Aaii, y4nHeHi HMM abo iHwow ocoboto abo fii,
Yy BYMHEHHI SKMX, MOro abo iHWy ocoly Nigo3pTb, a TakKoX
3anaKyBaHHS Y1 AUCKPUMIHALLIS MOro Ym iHLWKX OCiB);

5) kBanigikylounmMmn o3Hakamu (4. 2) € BYMHEHHSI 3IIOYUHY:
a) NoBTOPHO; 6) 3a nonepeaHbLOK 3MOBOHKO FPYMNo OCid; B) i3 MOTMBIB
pacoBoi, HauioHanbHOI 4M penirinHoi HeTepnumocTi [9, c. 74-75;
10, c. 307-312].

Cnig 3ayBaxuTu, WO noboi, MydeHHst abo iHLWi HacuUnNbHULbLKI Ail,
YYMHEHI YMNOBHOBaXeHOW ocobow nig 4ac ponuty 3  METOoH
NPUMYCUTK OaTW NOKa3aHHs, KBasniikytoTb 3@ CYKYMHICTIO 3M104YMHIB,
nepeabaveHnx KpumiHanbHum kogekcom (KK) Ykpainm 4. 3 cT1. 126
«lMoboi i mopayBaHHA» Ta 4. 2 cT. 373 KK YkpaiHu «[NpumyLuyBaHHA
JaBaTu nokasaHHa». HAkwo ua ocoba He € npauiBHUKOM
NpaBOOXOPOHHOrO oOpraHy (3rigHO i3 3aKOHOAABCTBOM YKpaiHu,
[Ji3HaHHS MOXe 3AINCHIOBATU TaKoX Ai3HaBa4 BINCbKOBOI YaCTUHMU
36poriHnx cun YkpaiHu, HayanbHUK Crigyoro isonsatopa, cnyxbosa
ocoba opraHy AepXXaBHOrO MOXEXHOro Harnsgy, kanitaH MOPCbKOro
Cy[Ha), TO BYMHEHE Heto kBanidikytoTb nue 3a 4. 2 ¢T. 373 KK YkpaiHu
«[MpuMyLlyBaHHA faBaTW MNoOKasaHHA». AKWO Taki HacunbHWULbBKI Ail
BUYMHSAIOTbL BiAMOBIAHI cnyx60Bi ocobu He nig 4Yac Jonuty, a B Mexax
NpoBedeHHs [HWOI cnigvol Ail, To ToAi 3NouYMH KBanigikytoTb 3a
cT. 365 KK  VYkpaiHn «[lepeBuileHHs Brnagu abo  cnyxbosux
NMOBHOBaXeHb» abo 3a cT. 424 KK YkpaiHu «[lepeBuLleHHs BiiCbKOBOO
cnyx60B0ol0 0cobot0 BNaam 4un cnyx6oBmx noBHoBaxeHb» [10].

Y ¢1.372 KK YkpaiHn nepegbayeHo BignoBiganbHiCTb 3a
NPUTATHEHHA  3aBiAOMO HEBMHHOI 0cobw OO0  KpUMiHANbHOI
BigNOBiAanbHOCTI CRig4YMM, NPOKYPOPOM YW iHLLIOK YNOBHOBaXXEHOI
Ha Te 3aKOHOM 0cObOol Yy BUAi OOMEXeHHS BOMi Ha CTPOK A0 M’ATU
pokiB abo Mo30aBreHHsA BOSli HA TOW camMuii CTpok. 3a Take came
JisiHHS, noefHaHe 3 OOBMHYBaAYeHHAM Y BUYMHEHHI Tskkoro abo
OCOOGMMBO TSDKKOrO 3MI0MMHY, @ TakoX 3i LWTYYHUM CTBOPEHHSM
pokasiB 06BMHyBa4eHHs abo iHWow dhanbcudikauieto, nepeabavyeHo
MoKapaHHsa Yy BUrnsdi no30aBneHHA BOMi Ha CTPOK Big Mm'situ 4o
[EeCsTU POKIB.

LLITyyHe cTBOpeHHs1 OokasiB 06BMHYBa4YeHHs (dhanbcudikadis)
nepenbavae sk nigpobrneHHs [OOKYMEHTIB, SKi € J[Jokasamu B
KpUMiHanbHIN cnpaei, nigMiHy abo 3HULLEHHS PevYoBUX [OKas3iB.
Cratra 373 KK VYkpainn «[pumylwyBaHHs AaBaTv MNOKa3aHHSA»
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nepenbavae BignNoBiganbHICTL Y BUMNAAI OOMEXEHHST BOMi Ha CTPOK
00 TpbOXx pokiB abo no3baBneHHs BOM Ha TOW caMuiA CTPOK 3a
NpUMYLLYBaHHA [daBaTW NoOKa3aHHs Mig 4Yac [OonuTy  LUMSIXOM
He3aKkoHHMX ain 3 6oKy ocobu, ska npoBOAUTb Ai3HaHHA abo
JocynoBe cniacTteo. 3a Taki cami Aii, Wo noeaHaHi i3 3actocyBaHHAM
HacunbcTBa abo 3HyLWaHHAM Hag ocoboto, nependadeHo NokapaHHSA
y BUrnaai no3tasneHHs Bosi Ha CTPOK Bi TPbOX A0 BOCbMU POKIB.

3rigHo 3 4. 1 cT. 373 KK YkpaiHu, npyumyLlyBaHHSIM € NCUXiYHUI
BMMAMB Ha ocoby, AKy OONUTYIOTb, 3 METOK OTPMMaHHS MOTPIBHMX
ana  ocobu, WO npoBOAMTbL [oNuT, nokasaHb. O6OB’sI3KOBOMD
03HaKOK € CMNocCid YYNMHEHHS HE3AKOHHOI Aii (LwaHTax, o6MaH, rinHo3,
He3aKkoHHe oOMeXeHHs1 npae). HacnnbCTBO B Ui CTATTi TNymavatb
AK isvyHMA BNMB Ha ocoby, siKky OONUTY0Tb, WO 3aBdaB N
¢isnyHoro 6Gonto abo CNpPUYMHUB TINECHI YLIKOAXEHHS. YMUcHe
3anofistHHA cMepTi abo TSXKKUX TiNECHUX YLIKOMXKEHb MOTEepnifiomy
KBanicpikyloTb 3a CYKYMHICTIO 3MOYuMHIB, nepeadayeHmnx 4. 2 ct. 373
KK Ykpainn Ta BignoBigHoto 4dactuHoto cT. 115 KK Ykpainu (ymncHe
B6buBcTtBOo) abo cT. 121 KK VYkpaiHn (ymucHe Tskke TinecHe
ywikompkeHHs) [10].

Mpuknagamn 3HywaHb, nepeabaderHnx . 2 cr. 373 KK Ykpainuy,
MOXyTb OyTK GaratorogamHHi 4onuTK, No3daBneHHst ixi abo Boaw, BNvB
LwymoM abo CBITNOM, HacMiXaHHS Hag, PisMYHUMK Bagamu NOTepninoro,
0BpakaHHS MOro peniriiinx abo HauioHanbHUX MNOYYTTIB TOLLO.

Taknm YMHOM, MOXHa AiNTU BUCHOBKY, LLO MOHATTHA «KaTyBaHHSA»
BM3HAYEHO HE YiTKO B 3akoHOAaBCTBi YKpaiHW. OKpiM LIbOro, 03Haku
KaTyBaHHA po3mileHo B pisHux ctattax KK YkpaiHu; pedinidito
«KaTyBaHHA» He [OOCTaTHbO Y3rOAXEHO 3  EBPOMENCHLKUMMU
cTaHgapTamyn (Ue CTOCYyeTbCA WMOro (isM4HOro Ta MNCUXIYHOro
acnekTiB) [11, c. 98-99]. 3 ornsay Ha MOXNUBICTb «KOMOIHYBaHHSI»
pisHux ctaten KK YkpaiHu, BignoBiganbHiCTb 3a KaTyBaHHA MOXe
BapitoBatucst Big 12 po 15 pokiB nosbaBneHHs Boni (cT. 127
KK Ykpainn) abo Big TpbOX [0 BOCbMM POKiB no3baBrneHHs Boni
(cT. 373 KK YkpaiHn).

Ha cboroHi ymoBu yTpumaHHs OcCib B i3ongTtopax TMUMYacoBOro
TPUMaHHS perynioTb ABa OOKyMEeHTW, a came: Haka3 Crnyxou
6e3neku Ykpainm (CBY) «[Npo 3aTBepaxeHHs IHCTPYyKLii Npo nopsagok
TPUMaHHA ocib y cneuianbHO BiABeAEHUX MicUAX ANs TMM4YacoBOro
TpUMaHHA (i3onATopax TUMYacoBOro TpumaHHdA) Cnyxbu 6esneku
Ykpainn»  Big 26 nunHa 2008 poky Ne 589 [12] Ta Hakas
MBC Ykpainn  «[Mpo  3aTBepakeHHs [lpaBun  BHYTPILIHLOIO
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po3nopsaaky B i3onsaTopax TMMYacoBOro  YTPMMaHHS  OpraHis
BHYTPILLHIX cnpaB YkpaiHu» Big 2 rpyaHs 2008 poky Ne 638 [13].

3a3HayeHi JOKYMEHTU MICTATb HU3KY MOMOXeHb, 30Kpema LLoao
HeOoOXiOHOCTI MEPBMHHOIO MEOMYHOro Ornsady 3aTpuMaHoi Ta B3SITOl
nig BapTy ocobu, caHiTapHOro oB6pobneHHs, a TakoX MNPOBEOEHHS
dnrooporpadpivHoro gocnigpkeHHs. Y Hakasi MBC YkpaiHu 3ayBaxeHo,
Wo Ail npauiBHWKIB noniuii HecymicHi 3 TopTypamu abo iHWuMU
dopmammn HENACLKOTO MOBOMKEHHS | XXOOHI 0OCTaBMHM HE MOXYTb
OyTK BMNpaBAaHHSAM ON1S 3aCTOCYBaHHS TOPTYP UM iHLIMX KOPCTOKUX
ain (n. 2.2). Tyt nepeabayeHo BUMOrM CTOCOBHO MSIOLi NMPUMILLLEHb —
He MeHwWwe 4 M” Ha ocoly, a Ansa BariTHUX XXIHOK Ta XIHOK, SiKi MatoTb
npv cobi giten, — 7 m? KOPMWCHOI Mo Ha ocoby [12].

MonoxeHHs n. 2.4 Hakady CBY € gewo cymHiBHUM 3 ornsigy Ha
€BpPONENCbKi cTaHgapTW. Tak, y [OOKYMEHTI 3asHadeHo: «[ns
3abe3neveHHs ©e3nepepBHOro Harnsgy 3a MOBEAiHKOW OcCiD, sKmx
TPMMaloTb Nig BapTOLD, OCBITIIEHHSA KaMep 34iINCHIOTL i3 HaCTaHHAM
TeMpsaBM W OO CBiTaHKy». Y n.2.6 uUbOro Hakasy 3adyikcoBaHO
BMNAOKN BUBEOEHHSA 3aTpUMaHUX i B3ATMX Nig BapTy ocib i3 kamep,
y TOMYy u4ucni OO TyamneTHol KiMHaTu (3a BIiOCYTHOCTIi Kamep B
caHBy3ni). HatomicTb y n. 2.7 HaronowleHo, Wwo 3 22% no 06% gns
Takux notpeb BuBedeHHs He nepeabaveHe. Okpim uboro, y n. 11.9
ineTbcqa, WO «3abopoHeHO 3acTocoByBaTU 3axoan  isNYHOro
BMMMBY, crneuianbHi 3acobu i BorHenanbHy 36poto A0 XKiHOK 3 SBHUMM
O3Hakamu BariTHOCTi, 0cCi®6 noxunoro Biky abo 3 BupaXeHUMU
O3HaKkaMu iHBanigHOCTI Ta HEMOBHOMITHIX, KPiM BUNAOKiB YYMHEHHS
HAMW TPYMNOBOro Hanagy, Lo 3arpoxye XWUTTo abo 340poB’to
cniBpobITHMKIB i3onATOpa, iHWKMX ocid abo 36poiHoro onopy;
3aBgaBaTv ygapiB ryMOBOK Nanuuetd no rosoBi, Wi, KITHOYMYHIN
obnacTi, XX1BOTY, cTateBux opraHax» [13].

Lle nonoxeHHa € HeogHo3HayHuMm. Hanpuknag, y cnpasi
«5IKOBEHKO NpOTK YKpaiHM» Ccya B35B A0 yBaru Te, WO «YMOBW Ans
CHy B KaMmepi, cepepd iHWOoro, noripwysano MOCTIMHE OCBITNEHHS.
[Mo30aBneHHsa 3asiBHMKA CHY BHAcCNigOK LbOro Oyno Ansi Hboro,
BOYEBUAb, TSXKKUM (Pi3UHHUM | NCUXiYHUM Tarapem» [14].

Y c1.11 KpumiHanbHoro npouecyansHoro kogekcy (KIK)
YKpaiHn 3akpinneHo npaBo NOAWHWM Ha noBary Ao 1i rigHocTi B
KPMMiHanNbHOMY NpPoOBaMKeHHi. Lls KpumiHanbHO-npouecyanbHa
HOpMa npaBa CTOCYETbCA MNOCAfOBUX OCID, $Ki € CTOPOHOM
KPMMIHAnNbHOrO MNPOBAMKEHHS Ha Pi3HUX eTanax OoCTigKeHHS
06’EKTMBHOI CKNagoBOI KPUMiIHANbHOIO MpaBonopylleHHs. BoHa Ha
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3aKkoHOOaB4YOMY piBHi 3abopoHAe LM ocobam 3MoBXMBATU CBOIMU
BNagHMMKN NOBHOBAaXXEHHAMM.

Y unHHin pepakuii KIMNK YkpaiHn nependayvyeHo aBa OCHOBHI BUAN
3aTpUMaHHA 0cobu: mo-neplle, Ha nigcTaei yxBanu cnigyoro cyagi,
cyoy npo [O03BiN Ha 3aTpuMaHHs 3 METO npuBoagy, LWo
nepeabaveHo c1. 187-191 KIK Ykpaiuu; no-gpyre, Ha nigctasi T1a B
nopsiaky, BusHadeHux cT1. 207-208 KIIK YkpaiHu, 6e3 yxsanu
cnigyoro cygai, cyay. 3artpMmaHHsi ocobu, BignoBigHo Ao cT. 131,
176 KMNK VYkpaiHn, € ogHMM i3 BuaiB 3axoaiB 3abeaneyveHHsi
KPpMMiHaNbHOro NpoBaXXeHHs Ta TUMYaCoBMM 3anobiXkKHUM 3axXx040M.

BignosigHo po c1. 188-191 KIK VYkpaiHu, nigosptoBaHoro
(obBMHYBa4eHMIn) MoOXe OyTM 3aTpMmaHO Ha nigcTaBi yxBanu
cnigyoro cyagai, cygy nNpo LO3BiN Ha 3aTpMMaHHS 3 MeTOol NpuBoay
Ona yyacTi B CydoBOMY 3acifaHHi LoAOo po3rnsgy KriornoTaHHA
cnigyoro, NpoKypopa Mpo 3acTOCYBaHHA 3anobikHoro 3axopy Yy
BUMNAAI TpMMaHHA nig BapTtoto. Cnig 3ayBaXkMTuW, WO Ha npakTuui
3aTpuMaHHA ocobu 3aebinbloro nepefgdavae noganblue B3ATTS i
nig Bapty. 3rigHo 3i cT. 176 KIMK Ykpaiun, B3aTTa nig BapTy € 0OHUM
i3 3anobiXHMX 3ax0AiB, SKi MOXYTb OYTK 3aCTOCOBaHI CrigyMmM Cyaaeto,
CydOM 3a KNnonoTaHHAM cnigyoro, npokypopa. BogHouac y cr. 183
upboro Kogekcy BCTaHOBIEHO, O TPUMaHHSI Mif BapTOK € BUHATKOBUM
3anobikHMUM 3ax040M, SKWA  3aCTOCOBYHOTb nuie B pasi, SKWO
MPOKYpOp OOBeAE, L0 XOAeH i3 Binbll M'SKMX 3arnobikHMX 3axodiB He
3moxe 3anobirtu nepeadayveHnm ct. 177 KIMK pusnkam [15].

Buwmin cneuianisosaHuii cyn YkpaiHu 3 po3rnagy LUBIAbHUX i
KpuMiHanbHux cnpas 7 notoro 2014 poky NpUNHAB Y3aranbHeHHA
Cy[OBOI MPaKTMKX LLOAO po3rngay crigyunm cygneto KnomnoTaHb nNpo
3aCcTocyBaHHSA 3axofiB 3ab6e3ne4YeHHs KpUMIHaNbHOro NPOBaKEHHS,
e BM3HAYeHO MiacTaBM AN 3aCTOCYBaHHA 3axofiB 3abe3neyeHHsi
KPMMiHaANbLHOrO MNpPOBAaKEHHS, a came: iCHyBaHHs OOr'pyHTOBaHOI
nigo3pu LWOAO BYMHEHHS KPUMIHANBbHOMO MPaBOMOPYLUEHHST TaKoro
CTYNEeHs TSPKKOCTI, WO Moxe OyTW nigcTaBo Ansi 3acTOCYBaHHS
3axodiB  3abesnevyeHHs KPUMIHANbHOrO MPOBAKEHHS; MOTpedu
[OCyOQoBOro  po3CrigyBaHHS  BMNPaBOOBYOTb  TakMA  CTYMiHb
BTPYYaHHA B MpaBa Ta cBOOOAM ocobu, Npo SKUA igeTbCcs B
KNonoTaHHi cnigyoro, Nnpokypopa; Mmoxe 6yTu BUKOHaHE 3aBAaHHS,
Ona  peanisauii  9koro - cnigywmin, NpPOKypop  3BepTaeTbCcs 3
KronoTaHHaM [16].

Y LUbOMY KOHTEKCTI BapTa yBarm nosuuis BigoMoro nMcbMeHHMKa-
ny6niumcta O. |. ComkeHiumMHa, SKMA Yy CBOIX Mpausix nucas:
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«ApewT — uUe cninyyui cnanax Ta ygap, Big sKux TenepiwHe
3MilLYyETBCA B MMWHYNe, a HEMOXIIMBE CTae MNOBHOMPAaBHUM
TenepiwHim» [17]. Wo6 Take raHebHe «HeMOXnMBe» He cTano
peanbHiCT0, HeOoOXiAHO BNpPOBa[XyBaTW €EBPOMENCHKI CTaHOaApTU
OOTpUMaHHs npae NIoAMHU, 30Kpema npasa Ha rigHe CTaBneHHs Ta
HaNEeXHUN KOHTPOJTb 32 JOTPMMAHHSIM | 3aXMCTOM MpPaB MOANHU.

3 ornsgy Ha 3as3HadeHe, TMPOMOHYEMO BAOCKOHaNUMTU N
OOMOBHUTW  3aKkpinfeHi y BiANOBIAHMX  HOPMaTUBHO-MPaBOBUX
Oxepenax KepiBHi NpUHLMNK 3aCTOCYyBaHHS cTaHgapTis
eeKTUBHOro po3acnigyBaHHA dakTiB XOPCTOKOro, HenaCbLKOro abo
TaKkoro, WO NPUHWXKYE TiaHICTb NIOAUHKW, NOBOMKEHHS, o4aBLUN OO iX
nepeniky Taki NPUHLMNK:

1) abcontoTHa 3abopoHa XXOPCTOKOro, HenacLKoro abo Takoro,
LLIO NMPUHWXKYE TiAHICTb NIOANHW, NOBOKEHHS;

2) cnpusiHHA  ehbeKkTUBHOMY PO3CIiAyBaHHO I [OCTyny [0
3acobiB po3cnigyBaHHs;

3) oboB’sI30Kk AepkaBu 3abe3neunTn (PYHKLiIOHYBAHHSA  YiTKOT
CUCTEMWU MEXaHI3MIB | npouenyp, 4Yepe3 fKy MOXYTb HaaxoouTu
NMOBIOOMITIEHHS NPO MNiAoO3pW, O3HaKM W [JoKasu KOPCTOKOro,
Henacbkoro abo Takoro, WO NPUHWXKYE TiAHICTL  MOAUHWN,
NMOBOXEHHS;

4) dyHoameHTanbHi rapaHTii, 3naTtHi - ybe3neyunTtun Big
JKOPCTOKOro, Henacbkoro abo Takoro, WO MPUHMKYE TigHICTb
NIOOUHN, MOBOPKEHHS;

5) npaBO MOBIOQOMIMEHHS TPETbOI CTOPOHU MPO 3aTPUMaHHS
ocobn matu AOocTyn OO0 ajBokaTa, a TakoX A0 nikaps, Wo €
0co6nMBO BaxnuBuMMU Ans  306upaHHsa [JokasiB i nepegaBaHHS
iHdbopmauii npo XopcToke, Hemnwacbke abo Take, WO MNPUHUXKYE
rigHICTb NOANHW, NOBOOKEHHS;

6) peTenbHe BeOeHHS AOCLE TPUMaHHs ocib nig BapTolo, WO €
CYTTEBO BaXXNMBUM A5 NepefaHHs iHpopmauii Ta gokasiB CTOCOBHO
)KOPCTOKOro, Hemntoacbkoro abo Takoro, WO MPUHWKYE TigHICTb
TNOAVHN, MOBOOXEHHS.

KoxHa 3aTpumaHa ocoba Mae edeKTMBHO BWKOPUCTOBYBATU
MOXNMBOCTI, nepepbayeni ii npaBamu, 30Kpema 3HATUM W
ycBigomnoBaTK X 3MICT Bi4 nodvaTtky 3aTpumaHHs. BopgHouac
YNOBHOBaXEHa Ha 3aTpumaHHs ocoba MNOBUHHA MaTW HamnexHun
piBEHb NPaBOCBIAOMOCTIi, YMITU JOCTYNHO PO3’ACHUTU BKasaHi npasa
Ta B XXOAHOMY pasi He nopyLlyBaTh iX.
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3aincHeHnn aHanis nonoxeHb KoHCTUTYUiT YKpaiHW Ta iHLWMX
HOPMaTMBHO-NPAaBOBUX aKTiB MaTepianbHOro 1 npouecyansbHOro
npaBa CTOCOBHO 3abOPOHWM KaTyBaHHSA, XXOPCTOKOro, HEerACbKOro
abo TaKkoro, WO MPUHWXKYE TiOHICTb TOAMHKW, MOBOMXEHHSA 4
rMoKapaHHS, a TakoX MiXHapoAHO-NPaBOBUX aKTIB Yy Uin cdepi fae
3MOry ATV BUCHOBKY, LLO Ha KOHCTUTYLINHOMY piBHi B 3aranbHOMY
BUMNAAI  BigobpaxeHO HasiBHi  €BpONEencbki Ta  MiKHapoAHi
CTaHgapTW. HaTomicTb Ha PpiBHi ranyseBoro HauioHanbHOro
3aKoHOAABCTBa [eTani3oBaHO W KOHKPETU30BaHO BMAM Ta cnocobu
Takoi 3abopoHu, BignMoBigHI npaBa W 000B’A3KM cheuianbHO
YMNOBHOBaXeEHMWX OpraHis i nocagoBux ocib.

Takum 4yuMHOM, Ha nNigcTaBi BUMBYEHHS  HaLUiOHAIbHOI
NpaBOTBOPYOi Ta MPaBO3aCTOCOBHOI MPaKTUKM Yy cdepi abContoTHOI
3ab0poHN KaTyBaHb | HenACbKoro abo Takoro, WO MPUHMKYE
rigHiCTb, MOBOMXEHHsT abo nokapaHHA, MOXHa KOHCTaTyBaTu
OOUINbHICTb  NpoBeAeHHs nojanblumx ycebidHumx, 06’eKTUBHMX
JocnifgXeHb 3 MEeTOK pearibHOro BAOCKOHASIEHHSA iHCTUTYTY npas. i
cBobo, NOANHM.
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The Sources of Regulation and the Essence of Prohibition
of Torture, Hard, Inhuman or Degrading the Dignity of the
Person Treatment or Punishment

The article is devoted to study of particular aspects of the
interaction of the Constitution with other laws in the state regulation
and realization of human rights from torture, cruel, inhuman or such
that humiliates human dignity and punishment.

In the present, on the part of state bodies of executive power
unfortunately very often violated the rights of person and of the
citizen in relation to torture, cruel, inhuman or degrading treatment or
punishment.

You can determine that a lot of people suffers from arbitrariness
of the authorities, officials and first of all would have to seek the
assistance of the public authorities but note the weak awareness of
the constitutional rights of people and citizens and the ways of their
protection, realtec.

This can be explained by the lack of proper knowledge, lack of
awareness of citizens in the field of constitutional law and existing
legislation, weak state policy with respect to information regarding
constitutional rights and freedoms of man and a low level of legal
culture of the ordinary citizen.
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Analyzing the issues regarding the above stated, we highlight
the range of problems that exist in law in relation to torture or cruel,
inhuman or such that humiliates human dignity and punishment. We
believe that in the future, this article may be one of the arguments for
improving the implementation and regulation of the current legislation
of Ukraine, in the direction of human rights protection from torture...

At the time of writing, considerable attention is given to explain
the features and differences of Constitutional law from a procedural
and procedural rules. It should be noted that the substantive and
procedural rules of law are closely connected with the Constitutional
right of Ukraine and Supplement each other.

The article is devoted to the study of the provisions of the
Constitution of Ukraine, other regulatory legal acts of the material
and procedural law regarding the prohibition of torture, cruel,
inhuman or degrading the dignity of the person, treatment or
punishment. Particular attention is paid to existing international law
acts in this field, matching them to the applicable national legislation.

The purpose of this article is to determine the nature and
essence of human rights in the context of torture, cruel, inhuman or
degrading treatment or punishment and reflection in the legislative
acts of Ukraine.

Keywords: Constitution of Ukraine, substantive law, procedural
law, torture, dignity, and cruel inhuman treatment, punishment.
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YOK 343.73

ModzopodHuli C. []. — 3006yBay XapkiBCbKOro
HauioHanbHOro YHiBEPCUTETY BHYTPILLHIX Chpas,
M. XapkiB

CYYACHMU CTAH 3AKOHOOABYOIO
PErYNIOBAHHA OBCTEXEHHA XUTINA

YU IHLLIOIo BOJIOAIHHA OCOBU LWITAXOM
TAEMHOI'O NMPOHUKHEHHA B HUX

LocnidxeHo cy4YacHUU cmaH 3aKoHO0agyo20 pea2yrlio8aHHSs
obcmexxeHHs umia Yu iHWoe2o 80r100iHHSA 0CobU WIISIXOM MaeMHO20
MPOHUKHEHHS1 8 Hux. [lpoaHasnizoeaHO HauioHaslbHe 3aKoHO00aecmeo
ma MiKHapOOHI HopmamueHi QOKyMeHMU, WO peayiioroms rnposedeHHs
3a3HayveHux Oidl.

KnrouoBi cnoBa: OOCTEXEHHSI XWTMa YK [HLIOrO BONOAIHHS
ocobn LUNASIXOM TAeEMHOrO MNPOHWKHEHHA B HUX, 3aKoHoOaBYe
peryntoBaHHA, HOPMaTUBHI akTW, OnepaTUBHO-TEXHIYHI 3axoaw,
HernacHi cnigdi (posLwykKoBi) aii.

I_IVITaHHﬂ npo npaea i cB060AM NOANHM Ta rpOMaAsiHMHA 3a YMOB
CTaHOBMNEHHS Ta pPO3BUTKY [POMAOSHCLKOro CycrninbCTBa B
OeMOKpaTUYHUX epXXaBax nocigae ogHe 3 YinbHUX MiCLb Y HaKoBin
nnowwmHi. B YkpaiHi 3abesneveHHs npaB i cBoboa noAuHM Ta
rpoMagsaHuHa, iX peanisalis € akTyanbHOK npobremoto cyvacHocTi [1].
BogHo4yac aHani3 emnipMyHOro martepiany 3acBigyye, Lo nepeBaxHo
MEeTU  LWOAO NpOTWUAil  3MOYMHHOCTI  [depxaBoww B 0coOi
NPaBOOXOPOHHMX  OpraHiB  AocAralTb  LWNAXOM  OBOMEXeHHS
KOHCTUTYLINHUX npaB Ta cBobog noanHu. Takmm YMHOM, YynpoaoBX
OOCUTb TPMBANoro Yacy HaykoBLiB, NPaBO3aXMCHUKIB i FpPOMaCbKMX
aKTMBICTIB  XBWUIOE MNWUTAHHA BCTAHOBJEHHA 30anaHcoBaHOro
CMiBBigHOLWEHHS NpaB i cBOOOA NMOAMHM 3 iHTepecaMu CycninbCcTBa
Ta gepxaBu 3aranom. Y KOHTEKCTi Takoro CrniBBiQHOLUEHHSI nocTae
npobnema [onycTMMOCTi OOMEXeHHs npaB i cBOOO4 moONHW.
3 ornagy Ha Te, WO OAHMM i3 HANPO3MOBCIOAXEHILMX | HAaNnAieBiLLIMX
crnocobiB  OTpMMaHHsA iHopmauii npo 3noumHM (Ha eTtami ix
nigrotoBkn abo BYUYMHEHHS1) € OOCTEXEHHs >XMTMa 4u  iHWOro
BOJIOAIHHA 0COOU LUSIAXOM TAEMHOIO NMPOHUKHEHHS B HUX, BBAXXAEMO,

© Mogropognuin C. A., 2017
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WO  OOUiNbHO  BM3HAYMTM  Cy4aCHWA CTaH  3aKOHO4ABYOro
perynoBaHHsi OKPECITEHOTO MUTaHHS.

Y KOHTeKCTi Teopii gepXaBu Ta npaBa OBrpyHTYBaHHS MpPaBOBMX
3acag NeBHOI AianbHOCTI 3a3BMYal 34INCHIOTL Ha 3acagax aHanisy
HOPMAaTMBHO-NPABOBUX  aKTiB  HaLiOHaNbHOr0O Ta  MDKHaApOOHOro
3aKOHOAaBCTB.

Tak, sBignosigHo p[o cT.2 KoHctuTyuii  YkpaiHn, nwoguHa,
Ti XKUTTS, YeCTb i MAHICTb, HEAOTOPKAHICTL | 6e3neka BU3HaHI HAMBULLOO
coujianbHoto LiHHiCTO. [lepkaBa noknana Ha cebe 060B’A30K OXOPOHATU
i 3axuwiatuy iHTepecu noguHn. BogHodac KoHcTutyuieto YkpaiHm npsamo
abo onocepenkoBaHO  BM3HA4YeHO  3abe3nevyeHHss  rapaHTii
HEeIOTOPKaHHOCTI XuTna ocobu Ta MPOTMMNPAaBHOCTI BUSABIB CBaBInns
NPaBOOXOPOHHUMU OpraHamm LoAo Hboro [2].

Y cT. 64 OcHoBHOro 3akoHy BKasaHO, WO Taki KOHCTUTYLiVHI
npasa i ceo6oau NoANHK Ta rpoMagsHNHa He MOXYTb ByTy 0BMeEXeHi,
oKkpiMm Bunagkis, nepepbadeHux KoHcTuTyuieto YkpaiHu [2]. TobTto
KOHCTUTYLIiNHI npaBa i ceBoboau nOAUHW | rpoOMagsiHMHa MOXHa
obmexyBaTu nvle y Bunagkax, wo npsamMo nepenbaveHi OCHOBHUM
3akoHoM. 3asHayeHi 0OMeXeHHA MOXyTb OyTW 3acTOCOBaHi nuvwe 3
METOHO: 3anobirtn Y NPUNUHUTL 3M0YMH; BPATYBATU XUTTS NIOOEN Ta
MaWHa; 34incHuTM  GesnocepedHe nepecnigyBaHHA OCib,  AKMX
Nigo3plTb Y  BYMHEHHI  3MOYMHY; 3'sicyBaTu  ICTMHY nig  4ac
poscnigyBaHHS  KpUMiHanNbHOI  cnpaBu;  3abe3neuntn  iHTepecu
HauioHanbHOI 6e3nekn, TepuTopianbHy UINICHICTb, rpPoOMaaCbKuii
nopsifoK, eKoHOMiYHMIN A06pobyT; 3abe3neunTn OXOpPOHY 300pOB’S
Ta MOpanbHiCTb HacCeneHHd; 3axucTutu penyTaudito abo npasa
i ceoboau iHWKX ntogen; 3anobirtv pOo3ronoweHHo  iHdopmaLlii,
ofepXaHoi KOHDIAEHUINHO; NioTPpUMaT aBTOPUTET i HeynepeaKeHiCTb
npasocyaas Towo [2].

Omke, MOXHa [OinTy BWUCHOBKY, WO nepeadadeHi KoHcTutyuieto
YKpaiHn oOMexXeHHs npaB i cBoboa NoAUHM Ta rpoMagsHUHa MakoTb
YiTKi MeXi 1 YMOBM 3anpoBapKeHHsl. TOOTO OOCTEXEHHS XUTNa 4u
iHLIOTrO BOJNIOAHHA 0COOM NPaBOOXOPOHHUMU OpraHaMu  LUSISAXOM
TAEMHOIO MPOHMKHEHHS B HUWX, BignNoBigHO [0 HopM KoHCTUTyui,
€ MOXIMBMM, OOHAK Yy KOXHOMY KOHKPETHOMY BUMAaAKy WOro
npoBedeHHs Aii MatoTb 6yTn O0BrpyHTOBaHi MEBHUM 3aKOHOOABYMM
MONOXEHHSIM.
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MoTpibHO HaronocuTy, WO nNpaea Ta cBo6oAN NMOAMHU, 30KpeMa
npaBO Ha BRAcCHICTb i MpuMBaTHE XWTMO, 3aKpinfeHi He nuwe B
HauioHanbHWX, a N MKHapOAHUX 3aKOHO4ABYMX aKTax.

1. 3aranbHoto geknapavuieto npae nmognHn (1948 poky) BU3HAYEHO,
WO HIXTO He MOoXe 3a3HaBaTu 6e3niaCcTaBHOrO BTPYYaHHA Y WMOro
ocobucte ”n cimerHe xuTTa, 6e3nigcTaBHOrO MOCAraHHA  Ha
HEOOTOPKaHHICTb MO0 XUTNa, KOPeCcnoHAeHLii abo NocaraHHst Ha Moro
YeCTb | penyTauilo; KoXHa NniognHa Mae npaBo Ha 3axMCT Bif Takoro
BTPY4YaHHs abo 3a3HaveHux nocsraxb (cT. 12) [3].

2. EBPONENCLKOK KOHBEHLIE MNPO 3axUCT MpaB JIOOMHU Ta
OCHoBoOMonoXHux cesobopn (1950 poky) 3akpinneHo, Lo: KOXEH Mae
npaBo Ha noBary A0 CBOro NPUBAaTHOrO i CIMENHOrO XUTTSA, XUTNa Ta
KOpeCnoHAEHLT; opraHu AepxaBHOI Briagn He MOXYTb BTpy4aTUCh y
peanizauito LbOro MpaBa, OKpPiM BUNAgKiB, KONM BTPyYaHHS
3AIACHIOETLCS 3riAHO i3 3aKOHOM i € HEOBXIOHUM Yy AEMOKpaTU4HOMY
CYCNinbCTBI B iHTEpecax HauioHanbHOi Ta rpomMazCcbkoi 6e3nekn um
€KOHOMIYHOro  gobpobyTy  KpaiHM 3 MeTow  3anobiraHHsA
3aBOPYLUEHHAM Y/ 3M04MHAM, 3aXUCTY 340POB’S YM Mopani abo ans
3axucTy npas i cBoboga iHWwmx ocib (cT. 8) [4].

3. KoHBeHuieto CH[I npo 3axucT npaB NOOWHU W OCHOBHUX
cBobop Big 26 TpaBHa 1995 poky nepenbadeHo, O NPOTUMNPaABHUM
€ He3aKkoHHe BTPYYaHHS MNPAaBOOXOPOHHWX OpraHiB Ao Xutna
rpomagsHuHa [5].

4. MibxHapo4HUM MakToOM MpO FPOMaAAHCHLKI Ta NoniTUYHI NnpaBa
(1966 poKy) BM3HA4YEHO, WO AepXaBuM — CTOPOHU [lakTy MOXYTb
BXXMBATW 3aX04MN 3 METOH BiAXUNEHHS Bif CBOIX 3000B’s13aHb 3a LM
[MakTOM Ha CTifbKKW, Ha CKiNbK1 LbOro BUMarae cutyauid, ane nuwe
3a yMOBM, WO Taki 3axoAW He € HECYMICHUMM 3 iHWUMKM iX
3000B’A3aHHSAMM 32 MiXKHAapO4HMM MpPaBOM i He TArHyTb 3a coboto
OnckpumMiHauil Ha OCHOBI pacu, cTaTi, MOBW, penirii Yn couianbHOro
noxomxeHHsa. BogHoyac, BignosigHO Ao cT. 17 UbOro AOKyMeEHTa,
HIXTO He TMOBMHEH 3a3HaBaTW CBaBIMlbHOMO YW HE3aKOHHOro
BTPYYaHHA B MOro XuTno [6].

AHanisyrounm  MiKHapogHe  3aKOHOA4aBCTBO, MOXHa  LOiNTKU
BMCHOBKY MpPO HasiBHICTb [4BOX OOOB’AI3KOBMX YMOB AONns OOMEXeHb
npas i ceoboa rpomaasH. Taki oGMexeHHa MatoTb 6yTu nepeabaveHi
KoHCcTUTyLiEelo KOHKPEeTHOI AepaBu, a TakoX BignosigaTu Hopmam
MiXKHapOo4HOro npasa.

BapTto 3a3HauuTW, WO YMHHE 3aKOHOAABCTBO B  YaCTWHI
KOHCTUTYLIIMHMX HOPM HE MOBHO i CYNepeyvriuBo PErynioe MUTaHHA

208



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

TMMYaCOBOro OOMEXEHHS KOHCTUTYLINHMX MpaB i cBobog nioguHn Ta
rpoMagsiHuHa, nepenbavernx ct. 30, 31, 32 KoHctuTyuii Ykpainu, nig
Yac NpoBefEeHHSA onepaTMBHO-PO3LLYKOBOI OisfbHOCTI Ta 4OCYO0BOro
poscnigyBaHHa [2]. 3 wmeToo 3abe3neyeHHss [OOAEpPXKaHHSA
KOHCTUTYLiNHMX npaB i cBoboa nNOAMHM Ta rpoMagsHuHa,
NpaBuUMbHOrO W OAHAaKOBOrO 3aCTOCYBaHHSA CyAamu 3aKOHOLaBCTBA,
sIKe perynoe nopsaok HagaHHA 4O3BONY Ha MPOHUKHEHHS A0 XuTna
4n OO iHLOro BOMOAIHHA 0cobu, OTpMMaHHS iHdopmMauii 3 kaHanis
3B'I3KY, KOHTPONb 3a JNCTYBaHHSM, TenegOHHVMM PO3MOBaMM,
TenerpagHO Ta IHLIOK KOPECNOHAEHLE, 3aCTOCYBaHHS iHLLWX
TEXHIYHMX  3acobiB  OTpMMaHHsA  iHdopmauii, noB’A3aHoro 3
OBOMEXEHHSIM KOHCTUTYLIIMHMX npaB rpomaasH, neHym BepxoBHoro
Cyny YkpaiHn BuHic lNMoctaHoBy «[1po gesiki NMTaHHSA 3acTOCYBaHHS
cyoamu YKpaiHM 3akoHO4aBCTBa MpW Adadi AO03BOSIB HA TMM4acose
OBOMEXEHHST OKPEMWX KOHCTUTYUiIMHMX npaB i cBoboag IHoguHW i
rpoMagsaHuHa nig  4ac  34INCHEHHSs  onepaTUBHO-PO3LLYKOBOI
OianbHOCTI, [Ai3HaHHA | gocygoBoro crnigctea»  Big 28 6epesHs
2008 poky Ne 2 [7]. Y AOKyMeHTi 3a3HayeHo, WO 3a BMOTMBOBaHUM
pilleHHAM cydy Moxe ByTu 3acTocoBaHO Aekinbka BuAiB obMexeHb
KOHCTUTYLINHMX npaB i cBobon NioauHW Ta rpomMajsiHuHa, 3okpema
HernacHe NPOHUKHEHHS 0 XUTNa Yv [0 iHLWOro BONoAiHHSA ocobu [7].

OpHak 000B’s1I3KOBMMI YMOBaMM 3abe3nedeHHs BKasaHuX Npas i
cBobog nig 4ac npoBedeHHsA 3axohiB LWOoA0 OOCTEXEHHs Xutna
ocobn nmigpo3ginammn  KpUMiHaNbHOI  MOMiuii  WASXOM TaeMHOro
NPOHUKHEHHS1 40 HbOTO €. HasIBHICTb BMOTMBOBAHOIO PiLLEHHS Cyay;
BUHATKOBICTb Ta TMMYacOBUK XapakTep UMX AiN; HadABHICTb MeTU y
BUrNAAI 3anobiraHHA TSXKKOMY Y OCOBMMBO TSXKKOMY 3M104MHY, SIKLLO
iHWWUM cnocobom oTpuMaTh HeobXigHy iHdopMaLilo HEMOXITMBO
(y pasi npoBeaeHHs1 onepaTMBHO-PO3LLYKOBOI AisiNbHOCTI); AocyaoBe
pO3CrigyBaHHA TSDKKOro abo ocobnMBO TSXKKOrO 3roumHy (Mg vac
npovecyanbHoi AisnbHOCTI) [7].

BogHoyac y n. 11 BkasaHoi [locTaHOBM BM3HAYEHO MOHATTS
«KUTNO 0CoBU»:

1) ocobuctuim 6yguHOK 3 ycima MpUMILLLEHHAMM, K NpU3HaYeHi
ONs1 NOCTINHOrO Y/ TUMYaCOBOrO MPOXMBAHHSA B HUX, @ TaKoX Ti
NPUMILLLEHHSA, WO Xo4a W He npusHayeHi Ans MOCTIMHOMO 4n
TMMYaCcOBOrO NMPOXMBAHHS B HUX, MPOTE € CKNagoBo ByaAUHKY;

2) byob-aKe KUTMOBE MPUMILLIEHHS], He3anexHo Big dopmu
BMACHOCTI, SIke HaneXxuTb [0 XXMTMNoBOro hoHAOY i BMKOPUCTOBYETLCS
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ONs1 MOCTINHOrO abo TMMYacOBOrO MPOXMBaHHSA (OyOMHOK, KBapTMpa B
OyauHKy Oyab-siKOi ¢pOpMKM BITACHOCTI, OKpeMa KiMHaTa Yy KBapTupi
TOLWO);

3) byab-sike iHWe npuMmilLeHHs1, 3abyaoBa, siki He HanexaTb [0
XUTNoBoro coHay, npoTe MpUCTOCOBaHi  Ans  TUMYacoBOro
NpoXMBaHHA (fava, cagosui 6yauHoK ToLwo) [7].

3rigHo 3 BumMoramu cT. 17 3akoHy YkpaiHum «[po BUKOHaHHS
pilleHb Ta 3aCTOCYBaHHA MNpaKkTUKW €BPOMENCbKOro cyay 3 npas
noguHuy  Big 23 nwTtoro 2006 poky Ne 3477-1V, cyan wmatoTb
BpaxoByBaTW, WO MOHATTA «KMTNoO» y 4. 1 cT. 8 KoHBeHLUii npo
3aXMCT MpaB MOAMHN | OCHOBOMOMOXHMX CBOBOA OXOMNIOE He nuLie
XUTNO Pi3MYHMX OCI0, a N NOLMPIOETLCA Ha OICHI MPUMILLIEHHS, SIKi
HanexaTtb i3nyHUM ocobam, a TakoX odiicu PUaUYHMX ocib, iX
inin Ta iHWI npuMiweHHs [8].

Omxe, Ha piBHi KoHCTuTyUii YKpaiHM, HOpPMaTUBHO-NPaBOBUX
aKTiB MixXHapogHoro piBHs Ta NocTaHoswu NMneHymy BepxosHoro cyay
YKkpaiHn  gisnbHICTb  Nigpo3ainie  KpMMiHanbHOI  nonidii, wo
crnpsiMoBaHa Ha OBCTEXEHHsI XWUTMa YuM iHWOro BOMOAIHHA ocobu
LWASXOM TAEMHOrO MPOHUKHEHHSI B HWUX, € MNpaBOMIpHO B pasi
OOTPUMAaHHA HU3KM BUMOT | MeX i 30iACHEeHHS, OOHaK BKa3aHi
npaBoBi aKkTW He peryniowTb MNUTaHHA LWOAO opraHisauifHo-
TakTUYHUX 3acag obCTexeHHs kuTtna ocobu nigposginamu
KpUMiHanNb6HOT NOAIUiT LWISXOM TAEMHOIO NPOHUKHEHHS 4O HbOTO.

Y KOHTEKCTi NpaBOBOro perynioBaHHSA AOCHigKYBAHOMO MUTaHHSA
Ha piBHI 3aKOHIB YKpaiHM BapTO 3a3HaYUTU, LLO OOCTEXEHHS XuUTna
YW iHWOrO BOMNOAIHHA 0COBU LUNIAXOM TAEMHOTO NMPOHUKHEHHSI B HUX
abo aHamnoriyHi 3a CBO€K CYTTIO 3axo4u OMnucaHi B OonepaTUMBHO-
PO3LLUYKOBOMY 3aKOHOOABCTBI Mawvke BCiX KpaiH MoCTpagsHCbKOro
NPOCTOPY Ta OKPeMUX KpaiH CBITY.

Tak, NPOHMKHEHHs1 Ta OBCTexXeHHs nybniyHO HeaoCTYNHUX
MiCLb, >XWUTNa 4YuM iHWOro BomnodiHHa ocobu nependadvyeHo B: 3aKoHi
Pocincekoi ®epepadii «[Mpo onepaTUBHO-PO3LLYKOBY AiSINbHICTbY
(n.8 4. 1 c1. 6) Ta ogHOMMEHHUX 3akoHax Pecnybnikn Binopycb
(n.8 ct.5), Kuprusbkoi Pecnybniku (n.8 c1.7), Pecnybniku
MongoBa (n. 1 cT. 6) BU3HA4YEHO $K «OOCTEXEHHS NPUMILLEHD,
OygiBenb, CNopyAa, AiNstHOK MICLLEBOCTI i TPaHCMOPTHUX 3acobiBy;
3akoHi JlaTBiicbkoi Pecnybnikn «[po onepatuMBHY AiSNbHICTbY —
«onepatmBHun ornag» (. 3 4. 1 cT. 6), «TaEMHEe NPOHUKHEHHST 00
KBapTUPW, NPUMILLEHHS, TPAHCMOPTHMX 3acobiB Ta iHWMX NyGnivHo-
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HeJOoCTYNHUX OO’eKTiB 3 METOK 3abe3neveHHs NPOBEAEHHS 3axXOAiB
onepatmBHOI gisanbHOCTI» (CT. 14); 3akoHi JlnToBcbkoi Pecnybniku
«lMpo onepatMBHY AIANbHICTE» — «TAEMHE 3[OINCHEHHs ornagy
npuMilLeHHs (onepaTuBHUIA ornsa)» (. «a» Y. 1 cT. 6) Towwo; 3aKoHi
Benukoi BputaHii «[po perynioBaHHS CRnigynMx MOBHOBaXEHb» —
«iHTpy3mBHe cnocTepexeHHs» (Section Il (26) (3) [9].

OkpiM UBOro, Yy 3aKOHOAABCTBAX IHWWX KpaiH BM3HAYeHO
MOXNUBICTb 30INCHEHHSI BKA3aHOro BMAY AiANbHOCTI i3 3aCTOCyBaHHAM
onepaTtuMBHOI TEXHIKW, OCKiMbkM il creuianbHO po3pobnsoTb i
NMPUCTOCOBYIOTb AN OTPUMaHHs onepaTumBHOI iHGopmaLii B NpoLeci
onepaTtmBHO-po3LLYKoBOI AisnbHocTi [10, c. 105].

3 ypaxyBaHHAM  Mo4ifly  CUCTEM  HerracHoi  poboTu
NMPaBOOXOPOHHMX OpraHiB Ha €BPOMNEWChbKY (KIacu4Hy, HEOKNacu4Hy
Ta MoOCTcouianiCTUYHy), aMepuKaHCbKy, a TaKOX CouianiCTU4Hy,
MYCYNnbMaHCbKy | TpaguuinHy [11], BapTO 3asHayuTu, WO B
aMepUKaHCbKIN Ta EBPOMNENCHKIN KITaCUYHIN | HEOKNACKYHI cuctemax
BiJOMOCTI NPO 3aCTOCYBaHHSA Ta CKraz onepaTuUBHOI TEXHIKN € BinbLu
BiakpuTMMK. BogHouac pewwTta cuCTEM Tsbkie OO 3anpoBafKeHHS
obmexeHb goctyny Ao nofdibHoi iHdopmalii. Te came CTOCyeTbCs
HagaHHs [03BONy Ha poboTy 3 TakoK TexHikow ocobam, siki He €
cyb’ekTaMu NPaBOOXOPOHHOI AiANbHOCTI.

BignosigHO 00 HauioHanNbHOro 3akOHOAABCTBA, MOXHA AOiANTU
BMCHOBKY, L0 OOCTEXEHHS XWUTMa YK [HLWOro BOJOAIHHA 0Cco6u
LUNSAXOM TAEMHOrO NMPOHUKHEHHSA B HWUX peanisyeTbCs BignoBigHUMMN
cyb’extamu y OBOX (hopmax: Mig 4vac npoBedeHHs onepaTuBHO-
poswykoBux 3axogiB (OP3) Ta 3aiicHeHHA HernacHoi cnigyoil
(poswykoBoi) pgii (HCPL). BpaxoBytoun BkasaHe, PO3rNSAHEMO
npaBoBe perynoBaHHA 3anexHo Big BMAY onepaTUBHO-PO3LLYKOBOI
abo npouecyarnbsHOI GisnbHOCTI.

OpHielo 3 npaBoBUX MNepeayMOB NpoBeAeHHs OBCTeXeHHs
XKWTMA YK iHWOro BOMOAIHHA 0COBU LINSIXOM TAEMHOIO MPOHUKHEHHS
B Hux y Burmnsagi HCPO e KpumiHanbHun npouecyanbHUn KOOEKC
(KMK) Ykpainn [12]. BogHo4ac y LUbOMY HOPMAaTMBHOMY OOKYMEHTI
OBCTEXEHHS KUTMA LWISAXOM TAEMHOrO MPOHMKHEHHA [0 HbOro
BM3HAYEHO $K pPIi3HOBMA MpouecyanbHoi  AianbHocTi. 3okpema,
y CT. 267 KIK YkpaiHn oOCTexeHHs nyoniuyHO HegoCTYMHUX MicClb,
KUTNA YM iHWOro BOMOAIHHA o0cobu Bu3HadyeHo Ak HCPLO, wo
nonsrae B TAEMHOMY MPOHWKHEHHI, Y TOMY YMCHi 3 BUKOPUCTaHHAM
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TEXHIYHMX 3acobiB, OO0 MyOniyHO HEOOCTYMHUX MiClb, XWTMa u4u
iHLLIOro BONoAiHHA 0cobu 3 METOHO:

—BUSIBNEHHs Ta dikcauil cnigiB BYMHEHHS Taxkoro abo
0COONMMBO TSKKOFO  3M10UMHY, peyver | [OOKYMEHTIB, L0 MawTb
3HaYeHHA Ans X A4OCYOO0BOro po3cnifyBaHHs;

— BUTOTOBJIEHHA KOMiW abo 3paskiB 3a3HavYeHMX pedven i
OOKYMEHTIB;

— BUSIBMIEHHA Ta BUMYYeHHA 3paskiB Ans OOCMIMKEHHS nig vac
JOCynloBOro  po3cnigyBaHHA TsKkoro abo 0cobnvMBO  TSXKKOro
3I10YMHY;

— BUSIBINIEHHS OCI0, SIKMX PO3LUYKYIOTb;

— BCT@HOBJIEHHS TEXHiIYHMX 3acobiB aydio-, BiOEOKOHTPOIO
ocobu [12].

Takmm unHom, HCP[L, nepepbavae gii, siki abo gatoTb 3mory
3ibpaty BIiQOMOCTI, pedi Ta AOKYMEHTHU, WO MalTb 3HAYEHHs AOnS
OOCYdOBOro poscnigyBaHHsi, abo pgji, ©0e3 npoBedeHHs SKMX
HEMOXITMBUM € 30IACHEHHs ayfio-, BiAEOKOHTPOM  ocobu
(cT. 260 KIK YkpaiHn) BcepeauHi nybniyHO HegoCTYMHMX Miclb,
XUTNA Ym iHWOro BOnoAiHHA ocobu [12].

BopgHo4ac micusamu npoeeneHHs uiei HCPL e:

1) nybniyHo HepocTynHe Micue, TOOGTO Micue, OO SKOro
HEMOXNMBO BBINTM abo B SKOMY HEMOXNMBO nepebyBatn Ha
npaBoBux nigcraBax ©6e3 OTpUMaHHA Ha LUe 3roau BracHuKa,
KopucTyBaya abo yYMOBHOBAaXEHMX HUMM OCIO (Hanpuknag,
NPUMILLLEHHA 4YM  AingHKa MicueBOCTi NignpuveMcTBa, YCTaHOBU,
opraHisauii Towo) (4. 2 cT. 267 KIK Ykpainu);

2) xutno ocobu, TO6TO Oyab-sike NPUMILLEHHS,  sKe
3HaxX0AUTbCA Y MOCTINHOMY 4YM TUMYACOBOMY BONOAIHHI ocobu,
He3anexHo Bi4 WMOro nMpu3HayeHHs | MpaBOBOro CTaTycy,
npucTocoBaHe Ans NOCTINHOro abo TUMYACOBOrO MPOXUBAHHSA B
HbOMY @i3MYHMX OCID, a TaKoX BCi CKIagoBi YaCTMHU TaKoro
npumilleHHs (4. 2 ct. 233 KIK Ykpainu) [12].

MigctaBamMn  gnsi nMpoBedeHHst  ODCTEXeHHs  nyb6niyHo
HeOOCTYNHMX MiClb, XXUTNa YM iHLWOro BonoAiHHS ocobu, BignoBigHo
no KrK VYkpaiHu, € BigoOMOCTi, WO B KOHKpPETHOMY mnyOniyHO
HeJOCTYNHOMY MicCLi, XWUTNi YX iHWOMY BOMOAiIHHI OCOBU MOXYTb:
OyTM HasiBHI CNigM BUYMHEHHSI TSHXKKOTO abo OCOONMMBO TSHKKOMO
3M0YUHY; 3HAXOAMTUCS pedi Ta OOKYMEHTM (BUrOTOBMEHI 3 HUX Konil
4n oTpuMmaHi 3pasku); nepebyBaTy 0cobU, SKMX PO3LUYKYOTb 3a
BUMHEHHSI LMX 3M04uHiB, abo ocoba, ayaio- Ta BiOEOKOHTPOIb
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pO3MOB, 3BYKIiB, PYyXiB, Ail AKOI, MOXEe MICTUTK BiJOMOCTI, LLIO MaloTb
3HaYeHHs O OOCYOOBOro pO3CHidyBaHHS TSXKKMX YU OCOGMMBO
TSDKKUX 3MOYMHIB.

3 ornsAgy Ha BuLe3asHaveHe, MOXHa OiATU BUCHOBKY, LIO B
KMK YkpaiHu BM3HaA4eHO OKpeMmi opraHisawiiHo-npaBoBi 3acaau
NPOBEAEHHA OOCTEXEHHS >KUTMA YW IHLIOTO BOJMOAIHHSA 0co6u
LWASXOM TaEMHOMO0 MPOHUKHEHHS! B HUX Y KOHTEKCTi BWKOHAHHA
OOpy4YeHHs cnigyoro Ha npoeeaeHHs HCPL. BogHoyac nonoxeHHsi
Kogoekcy He MicTaTb JeTtanisauii ocobnmBocTen opraHisauifiHo-
TaKTUYHUX 3acag Takol AiANbHOCTI.

Okpim LbOro, BapTo npoaHanisysaTy HOPMaTUBHO-NPABOBI aKTu,
wo ©OesnocepenHbO PErynoTb AiANbHICTL  Migpo3ainiB  noniuii,
a TakoX BM3HAYUTU: SKUM YMHOM HOPMAaTMBHO peani3yeTbCs NpaBo
npoBefeHHA OBGCTEeXEHHA >XUTna YW IHLWOro BOSOAIHHS 0cobu
LUMAXOM TAEMHOTO MPOHWKHEHHS Y HUX B KOHTEKCTi onepaTuBHO-
PO3LLYKOBUX 3axoaiB?

Tak, y cT. 23 3akoHy YkpaiHun «[Mpo HauioHanbHy noniuito» Big,
2 nunHa 2015 poky Ne 580-VIII [13] okpecneHO MNOBHOBaXEHHS
npauiBHMKIB  noniuil Ha  34iINCHEHHs  onepaTMBHO-PO3LLYKOBOT
JisnbHocTi Ta npoBegeHHss OP3. BogHoyac B cT. 31 3a3HayeHoro
HOPMaTUBHOIO akTa BKa3aHo, L0 Pi3HOBMAOM NPEBEHTMBHUX 3ax04iB
noniuii € MPOHMKHEHHS A0 XWTMNAa YU iHWOro BOMOAIHHA ocobu,
a y cT.38 ngetbca nNpo Te, WO NpeacTtaBHMKM MORNIUil MOXYTb
MPOHMKHYTU OO0 >KMTNa 4M iHWOro BOMOAIHHA ocobu 6es
BMOTMBOBAHOIO PpIlLEHHS Cydy fuvwe B HeBigknagHux Bunagkax,
MOB’SI3aHUX i3: PATYBAHHAM XUTTH MNoAen Ta LiHHOro MamnHa nig vac
Haa3BMYaMHUX CcuTyauin; GeanocepedHiM nepecnigyBaHHAM o0cCib,
Nigo3plOBaHMUX Y BYMHEHHI 3MOYMHY; MPUMUHEHHSAM 3MO0YMHY, Lo
3arpoXxye >XUTTIO 0cCiO, siki nepebyBaloTb B XWTMi abo iHWoOMY
BonoAiHHi [13].

[o Toro X, NPOHWKHEHHS NMPaBOOXOPOHLS OO XWUTMa YU iHLWOro
BONOAIHHA 0cobu He Moxe obmexysaTu ii npaBa KopucCTyBaTuCA
BNacHMM MarHoM. [1po 3acTocyBaHHA BKa3aHOro MoMiLEencbKoro
3axoay 06oB’si3koBO cknagatoTb npoTtokon [13]. OgHak, 3aiicHoYM
aHani3 iHwWux nonoxeHb 3akoHy YkpaiHu «[po HauioHanbHy
noniuito», MOXHa AiNTM BUCHOBKY, LWIO iHWIi acnektn OBCTexeHHs
XUTna nigposginamu  KpuMiHanbHOT MOAiUiT  WASAXOM TaEMHOro
NPOHUKHEHHS O HBOFO HE PErynioThCS.

Takox BapTO OKpPecnuTu onepaTUBHO-PO3LLYKOBE perynioBaHHs
03Ha4YeHoro NuUTaHHs. BignosigHo o n. 7 4. 1 cT. 8 3akoHy YKpaiHu
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«[lMpo onepaTnBHO-pO3LLYKOBY AiAnbHICTE» Big 18 noToro 1992 poky
Ne 2135-XI [14], onepaTMBHMM nigpo3ginam, 3okpema nigposginam
KpMMiHanNbLHOI noniuii, HagaHO npaBO HernacHo BUSBMATU Ta
dikcyBaTn cnign Tskkoro abo 0coBnMBO  TSXKKOrO  3M0YUHY,
OOKYMEHTW Ta IiHWi npeameTn, WO MOXyTb O6yTu [Ookasamu
nigroToBkm abo BYMHEHHS TaKOro 3M0YUHY, YU  OTpPUMYBaTU
po3BigyBanbHy iHopMauito, y TOMY YMCHi LUNSXOM NPOHUKHEHHSA Ta
obcTexeHHa nybniyHO HeAOCTYMHUX MiClb, XWUTNA YU  iHLIOro
BOMOAiHHA ocobu (cT. 267 KIK Ykpainu). BogHo4ac y NonoXeHHsIx
4. 3 cT. 8 BMWEBKa3aHOro 3akoHy 3akpinfeHo, WO HernacHe
obcTexeHHa nybniyHO HeAOCTYMHUX MiClb, XWUTNa YU  iHLIOro
BOMOAIHHA 0cobu HeobXigHO NPOBOAM Ha NiACTaBi yxBanu CRigyoro
cyani, nogaHol 3a  KNOMOTaHHAM  KepiBHMKa  BignoBigHOro
onepaTtMBHOro nigpo3ainy abo Moro 3acTynHuKa, MNOro4XeHoro 3
npokypopoM. Lli 3axoan 3actocoByloTb nuwie 3 MeTor 3anobiraHHA
BUMHEHHIO TSXKKOro abo 0CcobnMBO TSXKKOrO 3M104MHY, 3anobiraHHs i
NPUNNHEHHA TEPOPUCTUYHUX akKTiB Ta iHLWMX MOCAraHb crewianbHuX
cnyx6 iHO3eEMHMX AepkaB Ta opraHiszauill, SKWO iHWuM crnocobom
oTpumMaTu iHgopmauito Hemoxnueo [14]. OgHak BapTO 3ayBaXuTH,
LLO iHLWIMX NPSMUX NOCUIaHb 3aKOHOAABLA LWOA0 OBCTEXEHHS XUTna
4K iHLLIOrO BONOAIHHS 0COBU LUNSAXOM TAEMHOIO MPOHUKHEHHS B HUX Y
BKa3aHOMY HOpPMaTMBHO-NPaBOBOMY aKTi HEMaeE, Xxova W HaBeOeHo
3aranbHi BUMOrM 0 34iMCHEHHS OnepaTUBHO-PO3LLIYKOBOI QisiNIbHOCTI
nigpo3ainamu KpumiHanbHoi noniuii. MoTpibHO 3BEpHYTHM yBary, Lo B
3akoHi YkpaiHu «[1po onepaTMBHO-PO3LUYKOBY AiSANbHICTb» BKa3aHO
nue npaBO OMNepaTMBHUX MNiAPO3AiNiB HAa OOCTEXEHHST XUTNa un
iHLLIOrO BOSOAIHHS 0COBU LUMSAXOM TAEMHOIO NMPOHUKHEHHS B HUX, Oe3
PO3KPUTTHA OpraHi3aUinHO-TaKTUYHMX OCOONUBOCTEN MNPOBEAEHHS
BKa3aHOro onepaTmBHO-TEXHIYHOrO 3axony.

OTxe, Ha 3aKOHO4ABYOMY piBHi 3akpinneHo nuwe npaBo
0BCTEXEHHS XMUTNA YK HLOro BOMNOAIHHA OCOBM LLMASXOM TaEMHOro
NPOHWKHEHHS B HUX Y BUrnagi pisnosuay HCPL ta OP3, ogHak He
PO3KPUTO OpraHi3aLinHO-TaKTUYHI 0COBNMBOCTI TaKoi OistnbHOCTI.
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The Current State of Legislative Regulation of the Housing
Examination or Other Possessions of Persons by Secretly
Penetrating them

The present state of the legislative regulation of the survey of
housing or other possession of a person through the secret
penetration into them is explored. The national and international
legislation at the legislative level, which regulates the examination of
housing or other possession of a person by secretly penetrating
them, is analyzed. Human rights and freedoms, in particular the right
to property and private housing, are enshrined not only in national
but also in international legal acts.

In accordance with national legislation, we can conclude that the
survey of housing or other possession of a person through secret
access to them is realized by the relevant actors in two forms: during
operational and investigative measures and conducting an
unconscious investigative (search) action. It is necessary to consider
legal regulation depending on the type of operational-search or
procedural activity.

It was concluded that at the legislative level only the right to
inspect the dwelling or other possession of a person through secret
access to them as a kind of secret investigative (search) actions and
operational-search activities was fixed, however, organizational and
tactical peculiarities of such activity were not disclosed.

Keywords: examination of housing or other possession of a
person by secretly penetrating them, legislative regulation, normative
acts, operational and technical measures, secret investigative
(search) actions.
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AIANIbHICTB NPALIBHUKIB
MPABOOXOPOHHUX OPIrAHIB
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Kucnut A. M. — [OKTOp HOPUOUYHUX HayK,
npodgecop, npodecop IHCTUTYTY npaBa
im. Bonognmupa Benukoro MixperioHanbHoi
akagemil ynpaBniHHA nepcoHanom, M. Kuis;
@Pedopyyk FO. B. — 3006yBay XapkiBCbKOro
HauiOHanNbHOro  YHIBEPCUTETY  BHYTPILLHIX
cnpas, M. XapkiB

OMNEPATUBHO-PO3LUYKOBA XAPAKTEPUCTUKA
3JI04UHIB, MOB’A3AHUX I3 PO3KPAOAHHAM
BIOMXETHUX KOLUTIB Nifg YAC NMPOBEOEHHA
3AKYNIBEJIb MEOANYHOI'O OBJIAIHAHHA TA JIKIB

Po3zrisiHymo OCHO8HI efleMeHmu  orepamusHO-po3WyKo8oi
XapakmepucmuKku  3/104UHI8,  roe’s3aHux i3  pOo3KpadaHHsM
b6ro0xxemHux Kowmig rid 4Yac rpoeedeHHs1 3aKyriieesl MedUYHO20
obniadHaHHs ma JiiKie.

KnrouoBi cnoBa: onepaTvBHO-pO3LLIYKOBa XapakTepucTuka,
OlOKETHI KOLWITKN, pO3KpadaHHA, 3akyniBns, meaudHe obnagHaHHs,
iKW,

rlvlana yBara cycninbCTBa 3aBxau byna npukyta o Oep>KaBHUX
3aKkyniBenb NikapCbkux npenapaTis. Big Toro, Hackinbku
nepxaBa 3abe3neynTb rpomagsH MeguvkaMeHTamu Ta BaKLUHaMU,
a TakoX Bif IXHbOI e(eKTUBHOCTI M Oe3nekn 3anexuTb He nuwe
300pOB’S, a N XUTTS nauieHTiB. 3-nomidk ocobnmMBOCTEN ULbLOro
npouecy BapTO HasBaTW, Hanpuknag, AediunT BMAINEHMX KOLWITIB.
IHaKwe kaxyyu, rpollen Ha CTOBIOCOTKOBI MOTpebu He BUCTavae.
Ha cydacHomy eTani 3akyniBni MakTb BigbyBaTUCA MakCUMarbHO
Npo30po, BUBAXKEHO, 3 ypaxyBaHHAM YCiX OIOAXETHUX nporpam, Lo B
HawWin KpaiHi goci 3anuwaetbcsa yrtoniet. Monpu Te, WO Ha Uk
cepy LOPIYHO BMAINAKTL YMmani rpoLi, yci notpebu peanisysaTtu
He BOaeTbcs. Tak, obcAr acurHyBaHb [OEPXKaABHOrO OIXKETY,
BuaineHux  MiHicTepcTBOM  OXOpOHWM  300poB’A  YKpaiHM  Ha

© Kucnuin A. M., depopuyk HO. B., 2017
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LeHTpanisoBaHy 3aKynisnto rfikapcbknx 3acobis i BUpobiB MeanyHoOro
npusHadeHHs, 36inbwwmeca 3 4,98 mnpg rpH y 2015 poui go
5,9 mnpa rpH y 2017-my. BogHodac BapTo 3ayBaxuTu, Lo cdepa
MeOMYHMX 3aKyniBenb € 3aTpebyBaHo cepe KopynuioHepis [1].

EnemeHTM onepaTUBHO-PO3LLYKOBOI XapakKTepUCTUKN 3MOYUHIB
BMBYanNu Taki HaykoBui, 4k K. B. AHTOHOB, B. M. ATmaxuTOB,
b. |. BapaHeHko, E. O. OinopeHko, O. ©. JonxeHkKoB,
B. J1. OptuHcbkuia, B. [0. MNMuonkiH, b. I'. Po3oscbkun, B. €. TapaceHko,
K. M. TapcykoB, B.Tl. lUueHko Ta iH. OpHak, nonpu YUCENbBHICTb
HayKkoBUX [OOCNIMKEHb, XOAEH 3 aBTOPIB He pO3rNsfgaB MUTaHHS
OnepaTUBHO-PO3LLYKOBOI XapakKTEPUCTMKU 3MOYMHIB, MOB’A3aHUX i3
po3KpadaHHAM OHOKETHMX KOLITIB Mifg Yac NpOBEAEeHHsT 3aKymniBerb
MeOu4Horo obragHaHHs Ta fikiB, WO W CTaHOBUTb METY CTaTTi.

PesynbTaTv BUBYEHHs MaTepianiB KpuUMiHaNbHUX MpPOBafKeHb
LLOAO 3MOYMHIB, MOB'SI3aHUX i3 PO3KpafaHHAM OHKETHUX KOLUTIB Mig
YyaCc npoBedeHHHA 3akyrniBenb MeauyHoro obnagHaHHA Ta  nikiB,
3acBigumnn, WO BKasaHi NpoTMNpaBHi  Aii  3a3BMYall  BUYMHSAIOTb
Yy CYKYMHOCTI [OeKinbkoX cknafie. Taka TeHAeHuia npuTamaHHa
3M104MHaM, sKi BUMHSIIOTB Yy OHOMKETHIN cdpepi Ta y cdepi aepkaBHMX
3aKynisenb.

3aificHeHM aHani3 CTaTUCTUYHOI 3BITHOCTI MiOTBEPOKYE, LO
nopsg 3 OCHOBHWM 3MOYMHOM Yy BKasaHin cdepi  (cT. 191
KpumiHanbHoro kogekcy (KK) VYkpaiHu) HandacTile BUYMHSOTH
3r104MHK, nepeabayeri ct. 364 Ta 366 3asHadeHoro Kogekcy. Okpim
LbOro, Taki 3MI04UHN MOXYTb TaKoX CYNPOBOMXYBATUCH 3r04MHaMY,
nepen6aquMMM CT. 205 210, 358, 364, 364", 365°, 367, 368, 368°,
368°%, 368*, 369, 369° KK YkpaiH.

OnepaTMBHo-posLuyKosa XapaKTepucTuka 3MOYMHIB, YYMHEHMUX
y cdepi ekoHOMikn, nepegdadae CcucTeMy  BMOPSOKOBAHUX i
B3aEMOIMOB’AI3aHMX O3HaK KPUMIHArbHO-NPaBoBOro, KPUMIHOMOMYHOro,
KPMMIHaNICTUYHOro Ta iHWMX MapameTpiB, SKi akyMyniowTb 3ararbHi
O3HaKW BKasaHoro BuAy (TPyny) 3MOYMHIB | € OCHOBOKW AN
pO3pobreHHs TUMOBMX PEKOMEHAALM LWOAO0 OnepaTUBHO-PO3LLYKOBOIO
3abe3neyeHHs BUSBMEHHS, 3anobiraHHA Ta pPO3KPUTTA 3as3HaYeHuX
3M04MHIB [2, ¢. 36-37].

Taknm 4MHOM, AOUINBHO PO3KPUTU 3MICT KOXHOrO ernemeHTa B
KOHTEKCTi  OnepaTMBHO-PO3LUYKOBOI  XapaKTEPUCTUKU  3F10YMHIB,
MOB’sI3aHUX i3 pO3KpafaHHAM  OHOMKETHUX KOWTIB  nig  4ac
NpoBeAEHHS 3aKyniBerb MeaMyYHOro obnagHaHHs Ta nikis.
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KpuminanbHo-npagosa cksadosa. [lpeameTom  3rOYMHHOIO
nocsiraHHs 3M104YMHIB  3a3HayeHoi KaTeropii € OwmpKeTHi kowTw,
06’EKTOM — MOPYLUEHHS OXOPOHIBAHUX KpPUMiHANbHO-NPaBOBMMU
HOpMaMK CycninbHWX BIAHOCUMH Yy cdoepi 3akyniBenb MeaUYHOro
obnagHaHHA Ta nikis.

3 O0O6’€eKTMBHOI CTOPOHM  3M0YMH, nepeabaveHun cT. 191
KK YkpaiHu, moxe ©OyTn BuUMHeHMn Yy opmi: 1) npuMBRNacHeHHA
Yy>KOro ManHa, sike 0yno BBipeHe 0cobi UM nepedyBarno B ii BigaHHi;
2) po3TpaTu Takoro MarHa 3asHadeHow ocoboto (4.1 cT1. 191);
3) MpMBNacHeHHs, po3Tpatn abo 3aBONIOAIHHA YYXXUM MaNHOM
LUMAXOM  3M0BXMBAHHSA Ccnyxb6oBo o0coboto cBOIM cnyx60Bum
cTaHoBuLLEM (4. 2 cT. 191).

BaranbHum cyb’ektom (cT. 190, 191, 205, 358, 369 KK YkpaiHun)
€ OcyaHa npuBaTHa ocoba, sika gocdarna 16-piyHoro B||<y HaTtomicTb
CI'IeLI,IaJ'IbHVIM cyb’ektom (cT. 191, 205, 210, 364, 3652, 366, 367, 368,
3687 368" KK YkpaiHu) BBaxaloTb Cryx6oBKUX OCi6, To6To ocib, ki
MOCTIVHO Y1 TMMYacOBO 34IACHIOKTb (PYHKLIii NpeAcTaBHWKIB Bragw,
a Takox 06iMMaloTb MOCTIMHO YM TUMYacOBO Ha NianpueMCTBax,
B YCTaHOBax YW oOpraHisauiax HesanexHo Big ¢OpMM BIACHOCTI
nocagu, MNOB’si3aHi 3 BMKOHAHHAM OpraHi3auinHO-po3nopsayYux um
afMiHICTpaTMBHO-TOCNOOAPCLKMX ODOB’A3KIB, ab0 BUKOHYHOTb TakKi
060B’A3KM 3a cneLianbHUM NOBHOBaXeHHsM. Cnyx60Bumu ocobamu
TakoXX MOXyTb OyTu iHOo3emui abo ocobu ©e3 rpomagsiHCTBa, SKi
BMKOHYIOTb BULLEBKa3aHi 000B’A3KM.

Cy0’eKTMBHOI CTOPOHOI LIbOro BMUAY 3MOYUHIB € CNPSIMYBaHHS
BOMi 0cobu Ha MOPYLUEHHSI BCTAHOBIIEHOro MOPSIAKY NPOBEAEHHS
3aKkyniBenb MeAW4YHOro obnagHaHHA Ta  nikiB, BigobpakeHHs
npoueciB Y i CBIAOMOCTI Yy 3B’3KY 3 YYMHEHHSIM 3MOYNHY, CTaBMeHHS
00 cycninbHo Hebes3neyHoro AisHHA Ta MOro Hacnigkie. BignoeigHo
[0 OKpeMMuX CKnafiB 3NoYMHIB y BKasaHin cdepi, 3no4mMH MOXe MaTu:

—I'IpﬂMVIl/I ymucen (CT 205, 366, 369 KK YkpaiHn);

-np HMI/II/I ymucen i kopucnmeum motus (cT. 190, 191, 364, 365°,
368, 368 368 KKpraIHVI),

— HenpaAMUn ymucen, To6To 6yTn BYMHEHUM i3 HEOBEPEXHOCTI
(cT. 367 KK YkpaiHn).

KpumiHonozaiyHa ckiadosa. LLlopiyHO y BCbOMY CBIiTi BUTpaTK Ha
OXOpPOHY 340poB’st cTaHoBnATb 4,1 TpnH gonapie CLUA. Mpuyomy
6nmsbko 10-25 % BuUTpaT Ha p[epxaBHi 3akyniBni BTpadalTb
y 3B'A3Ky 3 Kopynuieto B ranysi [3]. YkpaiHa He € BUHATKOM Y
BKa3aHOMY MUTaHHI.
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OuiHka 3akyniBenb MeauyHoro obnagHaHHA Ta hapmnpoaykuii
B YKpaiHi ynpogosx 2016—2017 pokis npogeMoHCTpyBana, o came
Yyepes BIACYTHICTb KOHKYpPeHLUii cepef y4acHUKIB TeHaepa eKOHOMIs
OepXaBHMX KoWwTiB cTaHoBuna nuwe 5 % [4].

Ha 3akyniBni nikapcbkux 3acobis i MeanyHux BnpobiB akTu4Ho
He MOLMPITLCA BMMOIM 3aKOHOAABCTBA LWOO0 3abesneyeHHs
BIOKPUTOCTI 1 NPO30poCTi NnpoBeaeHHs Topris. CTBOpEeHO yMOBU AN
MOXNMBOCTI  HEOMPUIIOAHEHHS  XXOOHOK  3i  chneuianisoBaHMX
opraHizauin iHdopmauii npo getani TeHaepa, 30Kpema LWoao:
YYaCHUKIB 3akyniBenb, iXHiX LUiHOBMX MAPOMO3uLii, YMOB i TEPMIHIB
nocTayaHHA TOLWO, (PaKTUYHOrO BUBEAEHHS LbOro npouecy 3-nig
KOHTPOSIO rPOMaCbKOCTI.

dapmaLeBTUYHUIA PUHOK € OAHUM i3 Hanbinbll KOPYMMOBaHUX
CEKTOpPiB EKOHOMIKM B YCbOMY CBiTi. Pi3HOMaHITHI 3MOBXUBaHHS
CYNPOBOAXYHOTb (PAKTUYHO BECb MpOLeC — Big BUPOBHMLTBA TikiB OO
NOTpannsaHHs iX Ha nonuui antek. 3QiNCHeHNA HaMW aHarni3 emMnipuYHOT
0asn Ta HaykoBOi niTepaTypy Qae niacTaBuM CTBEpOKyBaTh, LUO
KOpynuisi MNPOHU3YE W BITYASHAHUA PUHOK MiKapCbkux 3acobis.
Lle npussoguMTb OO0 HaL3BMYaMHOI [OPOrOBM3HM  MeOMKaAMEHTIB,
MOCTIMHMX nepeboiB y nOCTaBkax XWUTTEBO HeobxigHMX nikiB
B2XKKOXBOPMM rpomagsaHam [5, c. 196].

3rigHo 3i ctatuctmyHumun gadumn MBC Ykpainu, 2016 poky
Oyno BUSABNEHO 23 3M04YNHN, NOB’A3aHi 3 pO3KpagaHHAM OOIKETHUX
KOLWITIB Nif Yac npoBeAeHHs 3akyniBenb Meau4yHoro obnagHaHHA Ta
nikis. Cyma 3aBgaHux 30MTKiB, BCTAHOBIIEHUX Yy CYAOBOMY MOPSIAKY,
ctaHoBuUTb NoHag 700 Tuc. rpH. MNepeBaxHo Aii 3NOBMUCHUKIB Byno
kBanidgikoBaHo 3a cT. 191, 364, 366 KK YkpaiHu.

AHaniz cratuctuuHmx gaHux MBC  YkpaiHu 3a nepiog
2013-2017 pokiB 3acBigumB, LLO HAWOINbLUY KiNTbKICTb 3MOYMHIB L€l
kateropii 6yno BuaBneHo B KuiBcbkin Ta 3anopisbkin obnacTtsx
(mo 12,6 % Big 3aranbHOi KINbKOCTI), HaWMeEHLY KinbKiCTb —
y BiHHMubkin Ta 3akapnatcekii obnactax (1,7 % Big 3aranbHol
KinbkocTi). BignoBigHO 40 OMHaMIKM 3MOYMHIB, MOXHA CTBEPAXKYBATH,
WO piBeHb BUSBMNEHHHA 3MOYMHIB, MOB’SI3aHUX i3 pPO3KpagaHHSM
OIOMKETHMX KOLWTIB Nif 4Yac NPOBEAEHHS 3aKyrniBenb MeOU4YHOro
obnagHaHHs Ta nikiB, 3HU3MBCS Malke BABIYi 3@ OCTaHHI ABa POKM.

Y KOHTEKCTi BMBYEHHSI MUTaHHA WOO0 0cobu 3MOYMHLUS BapTo
3ayBaXMWTK, WO 3MOYMHM B 3a3HadveHin cdepi BUMHAKTL  SK
npauiBHMKN cdepyn OXOPOHM 340pOB’'ss (FOFIOBHUIM Mikap, FONOBHUIA
Oyxrantep, €EKOHOMICT, IOPUCT, $Ki [OCUTb YacTo € uneHamu
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TEHOEPHOro KOMITeTy, a TakoX nocagoBi 0cobu, ynoBHOBaXKeHi Ha
NpUAMaHHS NiKiIB 3@ KiNbKIiCTIO Ta  SKICTIO), TakK i MpauiBHUKK
nignpUeMCTB-NIAPAOYNKIB  (KEPIBHUKM  3a3Ha4yeHUX NianpueMcTs,
ocobun, K MignucyrTb akTM NPUAHSTTS TOBapHO-MaTepianbHUX
LiIHHOCTEN 3a KiNbKIiCTIO Ta SKICTHO).

Cnig 3a3HaumTu, WO MiHICTEPCTBO OXOPOHU 300POB’A YKpaiHu
nignucano yrogu 3 MiXXHapooHMMK OpraHisauisMy LWoao 3akynisni
nikapcbkux 3acobie 3a kowTn [epxkaBHoro OwmxeTy YKpaiHM Ha
2017 pik. 3akynisnio nikie 3a 39 aepxaBHUMM nporpamamu
Ha 3aranbHy cymy 5,9 mnpg rpH Oyno noknageHo Ha Tpy MiXKHapOaHi
opranizauii (Mporpama possutky OOH (MPOOH), Autaunin coHa
«HOHICE®» Ta 6putaHcbka 3akyniBenbHa areHuis «Crown Agents»).
OTmxe, CyO’eKTiB YyYMHEHHSI 3MOYMHIB y Ui cdepi BapTo TaKox
LyKaTu cepef NpeacTaBHUKIB 3a3HaYeHUX OpraHisayin.

PoarnsHemo 3BefeHi AaHi aHKeTHOro BMBYEHHS KpUMiHaNbHUX
npoBaKeHb 3a 3MoYMHaMK, MNOB’A3aHMMM 3 pO3KpagaHHSM
OIMKETHMX KOWTIB Nif 4Yac NPOBEAEHHS 3aKyrniBenb MeOUYHOro
obnagHaHHA Ta nikiB. 3NOYMHU 3a3HaAYeHO! KaTeropii BUMHSAOTb
3aebinbworo vonogiku (65 % 3nounHuiB) Bikom Big 36 oo 60 pokie
(77 %), aki matoTb BuULLY OCBITY (89 % 3noumHuiB). Takox Ui ocobu
BOMOAiIIOTb MEBHMMW 3HAHHSMM Ta HaBMYKaMW LWOAO Cnocobie
NPUXOBYBaHHSA CBOET 3NTOYMHHOT AisiNbHOCTI.

Tak, J1. M. Ckanosy6 Ta B. |. BacunuHuyk, Bu3Ha4atoum couianbHi
MPUYMHN 3NOYMHIB Yy BOMKETHIN chepi, nepeayciM BUAINSAIOTb HasABHI
BIOHOCWMHM y ccbepi eKOHOMIKM, MOSITUKK, couianbHUX CTOCYHKIB Ta B
igeonorivyHin  cdpepi. BOHM CTaHOBNATL SAPO  COUianbHOrO XKUTTHA
CYyCninbCTBa i came X B3aEMO3B’'A30K MOXKE BMNIMBATK Ha 30inblUEHHS
piBHA 3NOYNMHHOCTI B BropxkeTHIN cdpepi [6, ¢. 310].

3okpema, B. B.[laparaH 3-Momix OCHOBHWUX OE€TEpPMiHaHT, SKi
npu3BoaATb [0 3MOYUHIB Y cdepi  AepKaBHUX 3aKyniBensb,
BMOKPEMITIOE TaKi:

— BMCOKUIN piBEHb KOpyMnuii cepes po3nopsifHUKIB AepXKaBHMX
KOLUTIB;

— 3aHena MopanbHUX OpPIEHTUPIB PO3MNOPALAHUKIB OHMKETHUX
KOWTIB $K Hacnigok npoueciB, WO BigbyBawTbCs B AiSNIBHOCTI
yrnpaBrniHCbKOro anapary;

— HenpaBWIibHE 3aCTOCYBaHHSI MOSIOXKEHb 3akOHOAaBCTBa abo
MOro BigKpWUTE irHOPYBaHHS, a TaKOX YMUCHE YXUNSAHHS 3aMOBHUKIB
BiJ, BUKOHAHHS BMMOT 3aKOHY;
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— HeOCKOHanIiCTb  3aKOHOAABCTBA, $IKe pEerynie nNuTaHHs
3akyniBenb TOBapiB, poOIT i NOCNyr 3a AepXXaBHi KOLUTH;

— Bpak HafiiHOro MexaHi3amy NpUTArHEeHHs OO BiAnoBiAaNbHOCTI
3a MOpYLUEHHS 3aKOHOAABCTBA, LIO PEryrnioe MUTaHHA 3akynisni
ToBapiB, pobiT i nocnyr 3a Aep>kaBHi KOLTY;

— BiACYTHICTb Yy U4NneHiB TEHOEPHOro KOMITeTy Ta ocib, sKi
34iMCHIOITE NpuioM ToBapiB (pobiT, mocnyr), BiANOBIOHUX 3HaHb,
MOB’sI3aHUX i3 IXHBOI NPOMECINHOW AiANbHICTIO;

— HU3bKUIA piBEHb KOHTPOM0 3 BOKY KOHTPOMIOKYMX OpraHis
3aKOHHOCTI NpoBeAEeHHS TEHAEPIB,;

— Heaoniku npowecy opraHisauji Ta YHKLIOHYBaHHS
NMPaBOOXOPOHHMX OpraHiB (KagpoBi MPOPaxyHKW, HU3LKUINA PiBEHb
MaTepianbHOro 3abe3neuyeHHsl, BIACYTHICTb YIiTKOro pPO3MEXYBaHHS
000B’a3KiB 00 OnepaTMBHOro 06CnyroByBaHHs TOLLO);

— BiACYTHICTb O0’€KTMBHUX KpUTEPIiB OLiHKM BUTpaT Ha
npoBeAeHHSA AepXXaBHOI 3akynieni;

— BiACYTHICTb Y nNpauiBHUKIB MPaBOOXOPOHHUX OpraHiB MeBHUX
crneumdiyHnX 3HaHb, AKi BNacTuBi cdpepi AepKaBHUX 3aKyniBerb;

— HecTaya MeTofororii BU3Ha4YEeHHS NOTpeb 3aMOBHUIKIB;

— BiACYTHICTb MOTUBALil Ta p[ieBOi CUCTEMW CTUMYNIOBAHHS
KagpiB KK MPaBOOXOPOHHUX OpraHiB, TaK i PO3NOpPsALaHMKIB AepXKaBHUX
KOLLTIB;

— BigYy)XeHHs1 BinbLIOi YaCTUHN HaceneHHs! Big Bnagu, 3okpemMa
Big ynpaBniHHA ManHOM,;

— BiJCYTHICTb YiTKOro MexaHiamy B3aemogii MiXX KOHTPOSTOYMMHU
opraHamu [7, c. 76-77].

OTmxe, Ha BYMHEHHSI 3MOYUHIB, MOB’A3aHMX i3 PO3KpPadaHHAM
OlOKEeTHMX KOWTIB Nif 4Yac NpOBeAeHHs 3akyniBenb MeauYHOro
obnagHaHHA Ta nikiB, BNNMBAE KOMMMEKC YMHHUKIB, SKi MaloTb SK
3aranbHi  Ansg  G6gKeTHOI cdepn YMOBU  MNOXOMKEHHSA, TaK i
cneundiyHi, 3ymMoBreHi cneuudikold NpoBeAEeHHA OepXaBHUX
3akyniBenb Meau4yHoro obnagHaHHA Ta niki..

KpuminanicmuyHa cknadoea. BapTo BU3HaAuMTUM  TUMOBI
Cnocoby BYMHEHHS 3MoYMHY Yy cdepi AepxaBHUX 3akymniBernb
Mean4yHoro obnagHaHHs Ta nikiB. BOHM nepeBaXHO MNOB’A3aHi
3 ocobnuBocTaAMMU npeaMeTa UUX 3MOYUHIB, SKUM € OIOaXKETHI
KOWTK, a TaKoX iHWUMKW enemMeHTamu iX KpuUMiHanicTu4Hol
xapaktepucTuku. [epxaBHi 3akyniBni € [ocuTb cneuudivyHow
chepoto OiANbHOCTI, Ae 3MO0YMHM CTOCOBHO AepXKaBHMX KOLUTIB
BUMHSAIOTb OpraHi3oBaHi rpynu ocibé 3a eamHum 3agymom. Cepef
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BMUiB 3NOYMHIB Y Ui cdepi nepeBaxKHO BUOKPEMITIOIOTL OCHOBHI Ta
nignopsiAKoBaHi (BTOpUWHHI, abo gonomixHi) [8, c. 206].

3rigHo 3 pesynbTatamm JOCHIIKEHHS, KOXXEH KOHKPETHUIN crnocib
YYMHEHHs1 3MouYMHiB Yy  OlogpKkeTHIn  cdepi, 30kpema  Wwo[o
po3kpaZaHHA OoKeTHUX KOLWITIB Mif Yac NpoBeAeHHs 3akyniBesb
MeaM4HOro obnagHaHHA Ta NikiB, OXOMNITHE HU3KY B3aEMONMOB’A3aHMX,
B3aEMO3YMOBMNEHMX i MOCMIQOBHUX i, Yy AKMX HasiBHa BHYTPILLUHA
norika, To0TO BWKOHaHHA OOHOMO 3MOYMHHOIO AiiHHA HeBig €MHO
nNpu3BOaUTL A0 HEOBXIAHOCTI BUMHEHHS HacCTYMHOrO, OCKINbKM PU3NK
BUKPUTTSA 3M104MHLSA CYTTEBO 36inbLuyeTbes [9, ¢. 7].

Y npoueci BUBYEHHSI MaTepianiB KpuMiHanbHUX npoBampkeHb Byno
BMSIBITEHO HaMBINbLL TMMOBI CNOCOOM BUMHEHHS 3ITOHMHIB LIET KaTeropii.

OCHOBHUMU cnocobamu BYMHEHHS Taknx 3M104MHIB
npadiBHMKkamMmu coepu 0XOpPOHU 300pOB’S €:

— pO3KpagaHHsA  OMKETHUX  KOLWTIB  LUMASIXOM  3aBULLEHHSI
BapTOCTi Meamn4yHoro obnagHaHHs abo nikis;

— 30JNCHEHHsT OepXaBHOI 3akyniBmi MegnyHoro obnagHaHHA abo
nikis 6e3 npoBegeHHA npoueayp, nepeabavyeHuMx 3aKOHOAABCTBOM,
SIKLLO CyMa JOrOBOpPY NEPEBULLYYE BCTAHOBIEHY 3aKOHOAABCTBOM MEXY;

— HEe3aKOHHWI MOoAin 3aMOBHUKOM MpeamMeTa 3aKynieni Ha YacTuHU
3 METOI YHUKHEHHS npoueayp, nepegbayveHnx 3aKkoHOAaBCTBOM;

— 3AINCHEHHA 3akyniBni He nNpuaaTHOrO OO0 BUMKOPUCTAHHS 4K
ekcnnyarauii meguyHoro obnagHaHHs;

— 30iNCHEHHA 3akyniBni HedkicHUX nikiB (danbcudikaty) abo
NiKIB, Y AKX 3aKiHYYETbCA CTPOK NPUAATHOCTI;

— HEBUKOHaHHA abo HeHanexHe BUKOHaHHS Cny60Bot0 0coboto
CBOIX 000B’A3KIB LLOAO NPUNHATTA TOBapHO-MaTepianbHNX LiiHHOCTEN
3a KifnbKiCTIO Ta SIKICTIO;

— NignMcaHHa  IKTMBHMX yrog LWoAo MOCTaBkM  MegUyHOro
obnagHaHHAa abo nikiB;

— irTHOpyBaHHSA 3aMOBHMKaMM BWMOI YMHHOIO 3aKOHOOABCTBA
CTOCOBHO [ep>XaBHOro perynoBaHHs LiiH Ha nikapcbki 3acobu;

— BM3HaHHS NepemMoXueM TeHaepa y4acHuka, NponosuLis sikoro
He BignoBigae TeHAepHin JOKyMeHTauii;

— MEPEBULLIEHHST 3aMOBHUKOM (haKTUYHMUX BUOATKIB OTPMMAHOro
diHaHCyBaHHA Ha NpoBedeHHs 3akyniBni mMeau4Horo obnagHaHHSA
abo nikis;

— MOpPYLUEHHS NOPSAAKY BU3HAYEHHSA 06csriB noTpebu B 3akyniBni
nikapcbknux 3acobiB 3aknagamu M ycTaHOBaMWM OXOPOHU 340pOB’S,
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Wo noBHiCTIO abo 4YacTKOBO (iHAHCYIOTLCA AepXaBHUMM Ta
MicLeBUMK BrogKeTamu;

— MPUIHATTS NPOMNO3ULIT Ha OTPMMaHHSA HEMPaBOMIPHOT BUrOAN;

—cnyxboBa HeabanicTb NPEeACTaBHWUKIB YCTAHOB i NigNpUEMCTB-
3aMOBHMKIB Nig, 4Yac NPUAHATTS Ta MiANMCaHHA akTiB NpUAMaHHSA
Mean4YHoro obnagHaHHA abo nikiB 3a KinbKiCTo Ta AKICTHO.

3 OOKy yyacHuKiB TOpriB i nocTavanbHUKIB TFOMOBHUMMU
cnocobamy BYMHEHHST 3TM104YMHIB Yy cdiepi AepXaBHUX 3aKyniBerb
Meau4yHoro obnagHaHHSA Ta nikiB €:

—NigpobneHHs [OOKYMEHTIB TeHAEpHOi nponosuuii, a came
HalaHHSA Y4YaCHMKOM TOPriB HEAOCTOBIPHOI iHpopMaLil LWoao 1oro
BiONOBIOHOCTI BCTAHOBITIEHUM KBanigikauinHum KpuTtepisam
NpoOBeAEHHSA TEHAEPA;

— CTBOpEHHA cyb’ekTa nNignpUEMHULIBKOT AiAnbHOCTI 3 MeTOoH
OTPUMAaHHS KOLUTIB 3a 4OroBopoM 6e3 BUKOHAHHSA YMOB 3a3Ha4eHOoro
Joroeopy;

— peanisauis 3aMOBHMKOBI HeoOpOsiKiCHOro, TO0TO Takoro, Lo
He BignoBigae BCTAHOBNEHMM CTaHgapTaMm, HOpMam, npaswunam i
TEXHIYHMM yMoBaM, abo HEKOMMMEKTHOro MeauvHOro obnagHaHHS
Ym nikiB;

— nigpobneHHs  OOKYMEHTIB, WO MNiATBEPOXYTb  SAKICTb
MeauyHoro obnagHaHHsA abo nikis;

— npono3uuis abo HagaHHs HenpaBOMIPHOI BUroAM CIy>KOOBIl
ocobi 3aMOBHMKa 3a nMignNUCaHHA WOro npeacTaBHWKaMK akTiB
NPUAHATTA MeAn4YHOro obragHaHHsA abo nikiB, siki He BignoBigalTb
yMOBaM JOroBOpY Npo Aep>KaBHY 3aKyniBmio;

— npono3uuis abo HagaHHs HenpaBOMIPHOI BUroAn CIy>OOBil
ocobi 3amMoBHMKA 3a nignucaHHa QIKTUBHOTO JOroBOpYy Mpo
AepXaBHy 3aKyniBio MeanyHoro obnagHaHHs abo rikis.

3 ornsagy Ha BuWe3asHayeHe, MOXHa OKpecnutu TUMOBI
cnocobn  NpuXoOBYBaHHS  3MOYMHY.  3MoYMHWM,  MOB’A3aHi 3
po3kpagaHHAM BroaKeTHUX KOLWTIB Nig Yac npoBeAeHHs 3akyniBesnb
MeaMYHOro obnagHaHHs Ta fikiB, NEPEBAXHO BUYMHAKOTb Y CYKYMHOCTI
JeKinbKkox cknagiB. 3asBumyan Le [OeKinbka 3MOo4YMHIB, SKi MOXHa
PO3MOAINUTN Ha OCHOBHI (CpsIMOBaHI Ha 3aBOSNOAIHHA OOMXKETHUMM
KowTamu) Ta nignopsiakoBaHi (CBOEPIgHI eTanu OOCATHEHHA MeTu
OCHOBHOTO 3rouMHy, TOGTO Aii, [0 SKMX BOaAlTbCA 3aanis
NMPUXOBYBaHHA OCHOBHOrO 3royuHy). [lignopsakoBaHi  3MOYUHW,
CrpsIMOBaHi Ha MPUXOBYBAHHA OCHOBHOIO  3JIOYMHY, MOXYTb
30INCHIOBATK SK nepen YYMHEHHAM OCHOBHOTO 3M0u4MHY, Tak i nicns
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MOro BYMHEHHs. BapTo 3ayBaxuTu, LLO 3NOYMHU, SKi BUMHSOTbL Nicns
OCHOBHOrO 3/104MHY, CIPAMOBaHi came Ha npuxoByBaHHs [10, c. 50].

3asBuyar ona npuxoByBaHHA pPO3KpadaHHs OOXETHUX KOLUTIB
nig Yac NpoBedeHHs 3akymniBerb Meau4HOro obnagHaHHsa Ta nikiB
BUYNHSAIOTb 3MOYNHU, SK:

— nepeaytoTb OCHOBHOMY 3F104MHY: MiANUCAHHA (IKTUBHUX Yrofg,
OO0 MOCTaBkM MeaundHoro obnagHaHHa abo  nikiB, BU3HAHHS
nepemoXxuemMm TeHAepa yvacHuKa, Nponos3uuid SKoro He BignoBigae
TeHOEepHI  OOKyMeHTauil; nigpobneHHA [OOKYMEHTIB  TeHOepHOI
nponosunuii, 30KkpemMa HadaHHSA YYaCHUKOM TOpriB HeOOCTOBIPHOT
iHdbopmaLii LLOAOo Moro BianoBigHOCTI BCTAHOBMEHUM KBanidikauiiHm
Kputepisam npoBeaeHHs TeHaepa; CTBOPEHHA dikTMBHOIO
nignpuMeMcTBa; NigpobneHHs OOKYMEHTIB, WO MNiOTBEPIKYTb SKICTb
MeauMyHoro obnagHaHHa abo nikiB; nponos3uuia abo HagaHHA
HenpaBOMIpHOI BUroam criyk0oBin ocobi 3amMOBHMKa 3a nignMcaHHs
ikTBHOrO abo Takoro, Lo He BiAnoBigae OOroBOpPY NPO AepXXaBHY
3aKyniBn, MeguyHoro obnagHaHHs abo nikis;

—BiaGyBalOTbCHA  MICNS  BYMHEHHS  OCHOBHOMO  3MOYMHY:
nponosuuisi abo HagaHHs HenpaBOMIPHOI BUroam crnyx6oBin ocobi
3aMOBHMKa 3a nignucaHHA npeacTaBHUKaAMM 3aMOBHMKA akTiB
NPUAHATTA MeANYHOro obrnagHaHHsA abo nikiB, siki HE BignoBigalTb
ymMOBaM [JOroBOpYy nNpO [AepXaBHY 3akynisnw; nigpobneHHs
OOKYMEHTIB, WO MiATBEPAXYIOThb AKICTb MeAMYHOro obnagHaHHsa abo
nikis; niapobneHHs OOKYMEHTIB, AKi NiATBEpOKYOTb (PakT NOCTaBKU
MeauyHoro obnagHaHHsA abo niki..

Byab-ake KpuMiHanbHe npaBoMopyLleHHs 3anuiiae 3a coboro
cnign. 3 ornsagy Ha Te, WO (yHAaMeHTanbHOK O3HAKOK 3MOYMHIB,
NOB’sI3aHUX 3 PO3KpadaHHAM OHOMKETHMX KOLITIB Nig Yac npoBeaeHHs
3akyniBenb MeaM4yHoro obrnagHaHHa Ta nikiB, € 1X YYMHEHHs i3
3aCTOCyBaHHAM  neranbHUX  OpM  rocnodapcbkoi  AisiNbHOCTI,
TO TUMOBUMM HOCISIMM CTIiB TaKuUX 3MOYMHIB € AOKYMEHTU. IX MOXYTb
BMKOPUCTOBYBATU TaKoX K 3aCi6 YYMHEHHS 3MOYUMHY.

MepeBaxHO A0 Uiel KaTeropili HanexaTb Taki AOKYMEHTUW: 4OroBip
Ha NpoBedeHHsA OepXaBHOI 3akyniBni MeauyHoro obrnagHaHHA Ta
NiKiB; aKkTM NPUAMaHHA MeguyHoro obnagHaHHs abo nikiB 3a
KINbKICTIO Ta AKICTIO; [OOKYMEHTM, WO NigTBEPAXYIOTb SKiCTb
MeauyHoro obnagHaHHa abo nikiB; NiLEH3ii y4acHUKIB TOPriB Ha
NpOBaMKEHHA roCnoAapChbKoi AisNbHOCTI 3 BUPOOHMULTBA NikapCbKMX
3acobiB, onToBoi abo po3apibHOI Toprieni LMK 3acobamu; 403BONN
Ha npaBO BeJeHHs npoaaxy, 3akyniBni MeaudyHOro obnagHaHHS;
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peecTpauivHi noceBigyYeHHs nikapcbkoro 3acoby, $KMW NPOWLLOB
AepXXaBHy peecTpalito B YKpaiHi; BACHOBOK NTabopaToOpHOro aHaniay;
crneumdikauii o goroBopis;  rpadikM  NOCTaBOK; TOBapHO-
TPaHCMNOPTHI HaknagHi; BIAMNYCKHI HaknagHi; nnaTikHi JOpYyYeHHS;
[oOaTKOBI yroau; Hakasm nNpo pos3noAin MeanyHoro obnagHaHHa abo
nikiB cepep, 3aknagiB 0XOpOHW 340POB’S TOLLLO.

TakuM  YMHOM,  ONEepaTMBHO-PO3LLIYKOBA  XapaKTepucTuka
3M104YMHIB, MOB’A3@HNX 3 PO3KPadaHHAM OHOMDKETHMX KOLWTIB Nig vac
NpoBeAEeHHS 3aKyniBenb Meau4Horo obnagHaHHA Ta nikis, Moxe 6yTn
npegcraBneHa sk cuctemMa BrnopsigkoBaHMX | B3aEMOMNOB’A3aHUX O3HAK
KpMMiHanbHO-NPaBOBOro, KPUMIHOMOMYHOTO Ta KPUMIHANICTUYHOTO
napameTpiB, 3HaHHSA SKMX Hadae MOXIUBICTb YCMILLHO 34iNCHIOBaTH
MOWYKOBY  AIANbHICTE  WOAO BUSABMEHHS  TakKMX  3M0YMHIB i
NPOrHO3yBaHHA 3MiH B orepaTuBHIn cuTyaulii.
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Operational and Search Characteristics of Crimes, Related
to Stealing Budget Funds during the Procurement Process
Medical Equipment and Medicines

The article considers the main elements of the operational-
search characteristics of crimes related to the theft of budgetary
funds in the procurement of medical equipment and medicines.
Their content is described.

According to the results of studying the materials of criminal
proceedings on crimes related to the theft of budget funds in the
procurement of medical equipment and medicines, these crimes are
most often committed in conjunction with several crimes.

Crimes in this area are committed by health workers and
contractor employees.

Among the health workers, this can be: the chief doctor, chief
accountant, economist, lawyer, who are often members of the tender
committee, as well as officials authorized to take medicines in
quantity and quality. To the criminal activity on the part of the
contracting enterprise, the managers of the said enterprises,

229



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

persons, sign acts of acceptance of inventory items by quantity and
quality are often resorted to.

The results of a questionnaire study of criminal proceedings in
crimes involving the theft of budget funds in the procurement of
medical equipment and drugs showed that the crimes of this
category are committed mostly by men (65 % of criminals) aged
36 to 60 (77 % of criminals) who have higher education (89 % of
criminals). Also, these individuals have certain knowledge and skills
on how to conceal their criminal activities.

The commission of these crimes is influenced by a complex of
factors that have both common spheres and specific conditions
of origin.

The author came to the conclusion that the operational-search
characterization of crimes related to the theft of budgetary funds in
the procurement of medical equipment and medicines is a system of
ordered and interrelated signs of criminally-legal, criminological and
forensic parameters. Knowledge of them makes it possible to
successfully carry out search activities to identify such crimes and to
forecast changes in the operational situation.

Keywords: operative-search characteristics, budget funds, theft,
purchase, medical equipment, medicine.
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pi6oe M. J1. — [OKTOP HOPUONYHUX HaYK, CTapLUWIA
HaykoBUM  CniBpobITHMK, npodecop Kadeapwu
onepaTUBHO-PO3LLIYKOBOI AisnbHOCTI HauioHansHoT
akagemii BHYTpIiLLHIX crnpas, M. Kuis;

IMycmoeuti O. O. — ag’toHKT HaujoHanbHoi akagemil
BHYTpILLHiX crpas, M. Kuis

3AXOau ONEPATUBHUX NIAPO3AINIB
3 npPoTunAall MACOBUM 3ABOPYLUEHHAM

ObrpyHmosaHo akmyaribHicme numaHb wodo rnpomudii Macosum
3aB0pyWeHHsIM ornepamugHuMu nidpo3dinamu. OKpecrieHo 3axodu,
SKUX Maromb exusamu ornepamusHi nidpo3dinu e mexax rpomudii
mMacoeum 3a8opylieHHsIM. 30ilicHeHO Knacugbikauiro yux 3axodie Ha
nidcmasi  KpUMiHOMo2iYHUX — Kpumepiig. BusHayeHo  npobrnemu
3aKkoHO00ag4o20 8peeyrireaHHss makux 3axodie, 3arporioHOB8aHO
winsxu ix po3e’sa3aHHs.

Knio4yoBi cnoBa: MacoBi 3aBOpYLLEHHS, onepaTuBHI Nigpo3ainu,
onepaTMBHO-PO3LLIYKOBA AiANbHICTb, JOCYAOBE PO3ChigyBaHHS.

HI/IHi B YKpaiHi JOCUTb BUCOKMM € piBeHb HeDe3nekn BMHUKHEHHS
MacoBMX 3aBOpPYLIEHb. 3a3HayeHe CHIPUYMHEHO  HU3KOH
EKOHOMIYHUX, couianbHMX | MOMITUMHUX YMHHMKIB. YNpOoOoBX
OCTaHHIX TpbOX pPOKIB Mamke B 4YOTUPWU pasu [geBanbByBana
HaluioHanbHa BanTa. 3Ha4yHO MNIABULLMANCA UiHM Ha narnbHe,
NPOAYKTU Xap4yyBaHHS, NpeamMeTn nepLuoi HeobxigHocTi. Ha Bumory
MiDKHapoOHMX  (DiHAHCOBMX  OpraHisauin  ypsag  cucTeMaTuUyHO
nigsuwye Tapum  Ha  eneKkTpoeHeprito, NpUpOgHUN  ras,
TEeNnonocTavyaHHs, KOMyHanbHi nocnyrn. 3Ha4yHO CKOpOTUNUCSA
peanbHi nNpubyTKM HaceneHHs. [pomMagsiHu YkpaiHu  Bigvyynm
HeraTuBHi Hacnigku pedopmMm, Lo NPOBOAATbL Make B YCiX ranyssax
couianeHoi cdhepu.

Ha Tni macoBoro 3yBOXiHHA HacCeneHHs MOoWnpeHnMn e
KOpYMUiiHi AisiHHS ocCiD, ski, obiiMatoum BUCOKI Mocaaum B opraHax
JepaBHoi Bnaan, 6esnocepeHbO NoB’A3aHi 3 BeNukMM GisHecoMm 1
OTPUMYIOTb Bif LbOro 3Ha4yHun npubyTok. [1ns npunuHeHHs Lboro Ta
NPUTArHEHHST BUHHWX OO BiANOBIAANbHOCTI KOMMETEHTHI OpraHu He
BXXMBAIOTb XXOOHUX 3aXOAiB.

© Ipi6os M. I1., MycTosuia O. O., 2017
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Monpwu nocTiriHe pedopmyBaHHS aHTUKOPYMLUiNHOro
3aKOHOA4ABCTBA, CTBOPEHHSA YUCAEHHUX aHTUKOPYMLINHUX OpraHis i
CUCTEMATUYHOIO «BAOCKOHArNIEHHA» NPaBOBOro 3abe3neyeHHs iXHbOI
DiSNbHOCTI, piBeHb KOpynuil HeyXunbHO 3pocTae. BoHa npoHukae B
yCi cdepu XUTTEQIANBHOCTI CYCNinbCTBa, CTAHOBMSYM peanbHy
3arpo3y HauioHarnbHin 6e3nei.

BesBignoBiganbHicTb i 6e3kapHiCTb NocagoBMX OCi6 HaMBULLOIO
PiBHS, irHOpPYBaHHSA HUMW 3aKOHHMX MpaB W iHTepeciB rpomMagsH,
He3aaTHICTb MPaBOOXOPOHHUX | CYJOBMX OpraHiB 3axncTuTK Ui npaBa
Ta BIOHOBUTU cNpaBeanIMBICTb MNPU3BOAATH A0 NPaBOBOrO Hirinismy
CyCcninbCTBa, MOLIMPEHHST NPOTECTHUX HACTPOIB  HaceneHHs,
pagukaniamy n ekctpemismy.

Pi3Hi BHYTPILWHI Ta 30BHILLHI CUNXN BUKOPUCTOBYIOTbL LIKO CUTYaLito
Ha BracHy KopucTb, WO6 NpuiTU OO Bnagum (B3ATU Mif KOHTPOIb
AepkaBHe ynpaBniHHS YM NEBHI CEKTOPM EKOHOMIKM), OpraHi3oByto4mn
MacoBi 3aBOPYLUEHHS.

Mpotsarom 2014—-2017 pokiB HaceneHHA OTpUMano KPUTUYHY
Macy BoOrHenanbHOi 36poi Ta BMBYXOBMX NPUCTPOIB (YHacmnigok
3axOMiieHHa  BIACbKOBMX cknagiB  Ha 3axodi  YkpaiHm Ta
HEKOHTPONbOBAHOIO HaAXOAXKeHHs1 36poi i3 3oHM ATO). 3 ornagy Ha
3a3HayeHe, BMHUKHEHHS MacOBMX 3aBOPYLLUEHb MOXEe NMPU3BECTU A0
YMCEnbHUX XepTB cepel rpomMafsH i nNpauiBHMKIB NPaBOOXOPOHHUX
opraHis. O4eBMAHO, WO OpraHizaTopy 3aBOpYLUEHb MOXYTb MaTh Ha
MeTi HacuMbHULBKE 3aXONNeHHsa AepXaBHOi BNaau.

[MuTaHHa NpoTMail MacoBMM 3aBOPYLUEHHAM OXOMSHOKTb HU3KY
npobnem PUANYHOro, OpPraHi3aLinHoro i TaKTUYHOro xapakTtepy, ki
noTpebyoTb HEranHOro PO3B’A3aHHS.

MeToto Ui€l cTaTTi € BU3HAYEHHSA 3MIiCTy 3axOAiB, WO MaloTb
3acTocoByBaTM oOnepaTtuMBHI  NiApoO3ginu B nNpoTUAili  MacoBum
3aBOpPYLLEHHSM, @ TaKOX OKpPECMNeEeHHs LUMSXiB po3B’sa3aHHs npobnem
IOPUANYHOIO PEryroBaHHA Taknx 3axoais.

AHani3 HaykoBOI niTepaTypu 3 KpuMiHOMOrii, 30kpema Lwoa0
TRNyMayeHHs  MOHATTA Ta  3MIiCTy  NPOTMAIT  3MOYMHHOCTI
(O. M. baHaypka, M. |O. Banyncbka, B. B.ToniHa, B. M. [onoBkiH,
B. Kyu, O. M. JluteuHoB, O. A. llleBueHko [1; 2,c¢.176; 3; 4)),
3 KpUMIHANBHOrO NpoLuecy, KPUMIHANICTUKX 11 OnepaTUBHO-PO3LLYKOBOI
AiANbHOCTI, @ came B acnekTi 3MiCTy [OiafibHOCTI onepaTuBHUX
nigposginis  (O. M. [xyxa, €. M. Moicee, [. . Hukudopuyk,
M. A. lMoropeuskuni, B. O. MyonkiH, B. B. TiweHko [5, c. 185; 6, c. 153;
7; 8]), [ae nigctaBuM Ons BUCHOBKY, L0 NpoTuAilo cunamu
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onepaTMBHUX MiApO3AiniB  NEeBHOMY BuAY 3M04YMHIB  MOTPIGHO
TpakTyBaTM $SK KOMMMEKC 3axOAiB, WO 34iINCHI0TL 3 METOoH
3anobiraHHA UUM  3MN04YMHAM, X BUSIBMIEHHS, TMPUMNMHEHHSA Ta
po3crnigyBaHHA. 3axogu onepatMBHMX Migpo3ginie i3 npotuaii
MacoBUM  3aBOpPYLUEHHAM  OOUiNMbHO  BMBYaTM 3 MO3MLUIN
pPO3MEXYBaHHSl X Ha 3axogu 3anobiraHHs UMM  3104YMHaM, iX
BUSIBIIEHHS, NPUNMHEHHS Ta pO3CNidyBaHHS.

Mepwwum | HaMBaxnuBiLLMM efnemMeHTOM npoTuail MacoBuM
33BOPYLUEHHAM,  SKAMA  MiHIMI3ye  IXHi  WKiANMBI  HaCcnigky,
€ 3anobiraHHsa LUbOMY BMAY KPUMiHaNbHO KapaHux gisHb. O4eBugHo,
Wo  HanedekTMBHIWMM  3acoboM  Takoro  3anobiraHHa €
3aranbHoOcCoUianbHa npodinakTuka, A0 CKIagoBUX SAKOI Hanexatb:
Baromi pesynbTaTu B NPOTUAII KOPYNUil; NigBULLEHHA PiBHSA peanbHuX
[0X0[fiB HaceneHHs!; NOCUMEHHS coLianbHOro 3axmcTy, YTBEPKEHHS
BEpXOBEHCTBa npasa. Taki enemMeHTU CNPOMOXHI 3HATM couianbHe
HanpyXeHHsi, 3pobutn ManoedeKkTMBHUMU Al 3aMOBHUKIB Ta
opraHizaTopiB MacoBMX 3aBopyleHb. BogHoyac aHania cydacHoi
NOmMiTUYHOI Ta EeKOHOMIYHOI cuTyauil B YKpaiHi He pae nigctas
CMoAiBaTUCS Ha NOKPaLLLEHHST HANBIIKYNM YacoMm.

OTmxe, HaranbHow € noTpeba B cheuianbHMX 3axodax
NMpPaBOOXOPOHHUX OpraHiB (30kpema ixX onepaTUBHMX NigpO3Ainis),
crnpsiMoBaHMX Ha 3anobiraHHA MacoBMM 3aBOpYLUEHHsM. BapTto
3’9cyBaTK iXHIO CYTHICTb | NpaBOBI NiACTaBMw.

YactuHa nepwa cT1.7 3akoHy VYkpaiHu «[lpo onepaTtuBHO-
PO3LUYKOBY AisiNbHICTb» nepepbavae, Wo nNigpo3ainu, yrnoBHOBaXEHI
Ha 34iMCHEeHHA Uiel AianbHOCTI, Yy Mexax CBOiIX MNOBHOBaXEHb
BiQNOBIOHO [0 3aKOHiB, WO CTaHOBMNATb nNpaBoBe NiArpyHTH
onepaTUBHO-PO3LLYKOBOT LisANbHOCTI, 3000B’s13aHi BXMBaTU
HeobXigHMX OnepaTMBHO-PO3LLIYKOBUX 3aXOLiB LUOAO MOnepedKeHHs,
CBOEYACHOrO BUSIBMIEHHS Ta MPUMNUHEHHS 3MOYMHIB, BUKPUTTS MPUYNH i
YMOB, SIKi CAPUSAIOTb YYMHEHHIO 3TOYMHIB, 34iNCHIOBATU NPOdinakTmuky
npaBonopyLleHb. MpoTe KOHKPeTHUX 3axofiB, LU0 MOXYTb YKUBATU
onepaTuBHI NigPO3ainu ons nonepemkeHHs 3M04UHIB | NpodinakTukm
npaBonopyLLEeHb, 3aKOHO4ABELb HE BU3HAYaE.

3aiicHeHMn aHani3 NosnoXxeHb CT. 6—8 Lboro 3akoHy 3acBigyye,
Wo npoBedeHHs Oyab-aKMX OnepaTMBHO-PO3LLYKOBUX 3axOAiB
6e3 3aBedeHHs OnepaTUBHO-PO3LUYKOBOiI CrnpaBu 3abOpPOHEHO.
OpaHak onepaTUBHO-PO3LLYKOBY CNpaBy HE MOXHa 3aBeCTU Y 3B’A3KY
3 HeoOXigHiCTIO nNpodhinakTMku 3rnounHy (BigNoBigHWX MigCTaB 3aKOH
He nepenbavae).
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TakoXX He3akOHHOK MOXHa BBaxaTn Oyab-Ky LiSNbHICTb
onepaTtMBHMX NiAPO34iNiB 3 BUSABMEHHA 3MNOYMHIB. AmpKe Ons
BUABMNEHHA MNaTEHTHUX 3MI0YMHIB OnepaTuBHI Migpo34inu MatTb
MpOBECTM MEeBHYy  pO3BigyBanbHO-NMOWYKOBY  poboTty, T06TO
3actocyBatu iHdopmMauinHo-nidHaBanbHi  3axogu. 3axoau, LWo
NpoBOAATb MiAPO3A4inn, YNOBHOBAXEHI Ha 34iIMCHEeHHS onepaTuBHO-
PO3LLUYKOBOI AisiNIbHOCTI, 3 METOI BUKOHAHHS 3aBAaHb L€l AiANbHOCTI
He MOXYTb OyTu KBanicikoBaHi iHaKLe, sIK ornepaTUBHO-PO3LLYKOBI.

Omxe, B YkpaiHi HasBHa 3arpo3a BWHWKHEHHA MacCoOBUX
3aBOpYLUEHb, @ 3aKOHHMX 3acobiB 3anobiraHHsa ix opraHisadii,
CBOEYACHOrO BUSIBMIEHHS O3HaK TakKol opradizauii B onepaTUBHUX
nigposginis Hemae. NpakTuka CBigYUTb, WO NPOTUAIA onepaTuBHUMN
nigpo3ginamm MacoBUM 3aBOPYLUEHHAM BigOyBaeTbCsi BXe B iX
aKkTUBHIN hasi, Konun Aii HaToBMYy 3YNUHUTM HEMOXIMBO abo BKpaun
npobnematnyHo. Tofai NpoBOAATb HErnacHe LOKYMEHTYBaHHSA Ain
aKTUBHMX YYaCHMKIB 3aBOPYLLUEHb 3 METO NPUTHArHYTU IX 3rogom A0
KpuMiHanbHOI BignoBiganbHOCTI. IHkoNW Ail akTUBICTIB HaMaratoTbCA
NPUMNMHUTXM  Ha MNOYaTKOBOMY eTani akTMBHOI (pasm cunamu
nigpo3ainie, ynoBHoBaXkeHnx 3abesnedyBaT rpOMaZACbKUN NOPSIAOK.

3 ornagy Ha 3a3HaveHe, HaranbHOW MOCTae HeobXiaHICTb
BHECEHHSA 3MiH 00 3akoHy YkpaiHu «[lpo onepaTMBHO-PO3LLYKOBY
AianbHicTby Ta KpumiHansHoro npouecyansHoro kopekcy (KIMK)
YkpaiHn, ski 6 Haganu MOXNMBICTb OnepaTUBHMM Migpo3ainam
iHiLiaTMBHO BUSIBNATW O3HaKW OpradisaLii MacoBuUX 3aBOPYLUEHb Ha
paHHiX cTagisx, 34iNcHIOBaTM OOKYMEHTYBaHHA i 3aMOBHMUKIB i
Be3nocepeHix opraHisaTopis, Y>KMBaTU NPEBEHTUBHUX 3aXO0AiB.

LLlo6 BMCNOBMTU KOHKPETHI MPOMNO3uLii LWOAO0 3aKOHO4ABYMX
3MiH, MOTPIOBHO OKpecnuUTKU KONo AieBMX 3acobiB i3 BUSIBNEHHA Ta
OOKYMEHTYBaHHS OpraHidayii MacoBMX 3aBOpPYLLUEHb, a TaKoX 3acobiB
3anobiraHHs UbOMY BUAY KpUMiHanbHUX npaBonopyLeHs. JouinbHo
npoaHanisyBaTu pesynbTaTu HayKOBUX OOCHIAXKEHb KPUMIHOSOrNYHMX
i KPUMiHaNICTUYHMX 0COBNUBOCTEN MACOBUX 3aBOPYLUEHb.

Y HayKoBii niTepaTypi 3 KpMMiHanNbLHOrO npasa Ta KpUMIHOMOrIT
YiTKO PO3MEXOBaHO MacOoBi 3aBOPYLLEHHS, SKi BigOyBaloTbCA CTUXINHO,
i Taki, WO 3aB4acHO NnaHyloTb. [lepLli BYMHSAE Tak 3BaHUA TpaaULiHWI
HaToBM, a IHWi — «pO3yMHWA HaTOBM», TOBTO 3a3ganerigb
OpraHi3oBaHui, CKepoBaHWI, 3 BU3HaA4YEHO nporpamoto i [9].

Akwo mMacoBi 3aBOPYLUEHHS BUMHUKINKN CTUXIMHO Ta iX YYUHSAE
TpaguuinHWA HaTOBM, TO onepaTUBHI NiAPO34INN BUKOHYOTH POJSb
CTaTUCTIB, SKi HernacHo [AOKYMEHTYIOTb Aii aKTUBHUX Y4YaCHUKIB.
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Axkwo  macosi 3aBopylleHHsi 6ynu 3a3ganerigb  CnnaHoBaHi,
TO BMWHUKAE iHWAa cuTyauid. YTBOPEHHS «pPO3YMHOrO HaToBMYy»,
3a3Havae |. B. CyHpieB, He € «nNpupOOHOK peakuield Ha panToBO
BUHWMKNI nogii». Lle 4yacTuHa uinecnpsimoBaHux Ai 3 xaoTusauii
couianbHOi 06cTaHOBKM. TOMy Takum MNpoLec BuMMarae 3anyvyeHHs
LiNKOM  KOHKPETHWX  pecypciB:  OpraHisauinHux, iHaHCOBUX,
iHbopmaLiiHMX, TexHiYHuX. OCHOBHe 3aBAaHHA MpOodiNaKkTUKn
«PO3YMHOro HaTOBMY» Monsirae B TOMy, LWOOG 3'AcyBaTh, XTO, CKiJTbKM i
AKMX pecypciB BUAINMB, XTO, $K i Konu 306upaeTbCss HUMU
ckopuctatuca. Moxnusi BapiaHTM  BignoBig4i Ha Ui NUTaHHA
0obroBopioloTb Ha MepexeBux opymax, Tenegebatax, nyonikytoTb y
3MI [10]. BogHouac iHGopmauiss Npo cxemu piHaHCYBaHHA N
OpraHisauji MacoBUX 3aBOpYLUEHb CTalTb NPEAMETOM MybriyHOro
06roBopeHHs, 30ebinbLLUoro, Nicrs Toro, K BOHU BXe po3noyvanuca. [1o
upboro Bce BigbyBaeTbCs B aTMocdepi CyBOpoi koHcnipauii. BogHouac
cnif BUOKPEMMUTU O3HaKW, SIKi MOXHA BBaXaTW MOKa3HWKOM TOroO,
LLIO FOTYHOTb MacCOBi 3aBOPYLLEHHS Ta iHLi MOB’sI3aHi 3 HUMW 3ITOYUHN.

3okpema, byab-aKUi «PO3YMHUI HATOBM», CTBOPEHUI 3 METOH
BYMHEHHS MacOBWX 3aBOpYLUEHb, POPMYETLCH 3aBAAKA KOHKPETHUM
JissM 3aMOBHUKIB Ta opraHizaTopis. OpraHizaTopom 3a3Buyan € He
opgHa ocoba, a neBHa couianbHa rpyna (KepiBHULTBO IPOManCbKOl
opraHisauii, noniTu4Hol napTii, nigepn HedopmanbHoro o6’egHaHHsA
TOWO), SKa BUKOHYE POJSib «LEHTPY YMpPaBMiHHA» MacOBUMMU
3aBOpYyLIEHHAMK. [locuTb 4acTO 3aMOBHUKWM (3aKOPOOHHI boHAM,
OnarofiviHi opraHisauii, Lo B3aeMOZi0Tb 3i crneuianbHUMm criykbamm
iHO3eMHUX JepxaB, iHOAI — BITYM3HAHI Ta 3apybixHi onirapxu)
nepepaxoByOTb [POLUOBI KOWTU TakUM «LEHTpaMm YynpaBniHHA».
Mopekonu e 34iMCHIoTL BIOKPUTO, ane nepepaxyHoK 3Ha4YHOi cyMun
KOWTIB MNPUKpPMBAKOTL OnarofdivHicTio, diHAaHCYBaHHAM  OCBITHIX
nporpamMm, [OMNOMOroK  PO3BUTKY  IHCTUTYTIB  FpOMagsHCbLKOro
cycninectBa. Taki pgii MOXyTb OyTu curHanom npo novaTtok
NiaroTOBKM MacOBUX 3aBOPYLLUEHb.

[MpaBOOXOPOHHI OpraHn MaktTb YiTKO OKPECTUTU KOSTO MOXIUMBUX
«UEeHTpiB ynpaeniHHA» Ta BiACTeXyBaTW IXHi BiAHOCUMHW 3
«iHBecTopammny. Take BIOCTEXEHHS MOXHa 3gincHioBatn 6e3
BTPYYaHHS B NpUBATHE CifKyBaHHS — Yyepes3 peTenbHUN MOHITOPUHT
noigomneHb 3MI 7 aKTMBHOCTI  MPEACTaBHUKIB  «LEHTPIB
yrpaBniHHA» B CoLianbHUX MepexXax.

BogHoyac akT piHaHCYBaHHA KOHKPETHUX opmManbHUX i
HecpbopManbHUX rPOMAACbKMX OpraHisauii He MICTUTb cknagy

235



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

3M0YMHY Ta He € nigcTaBol [Ans NpPOBEeAEeHHs onepaTUBHO-
po3WyKoBOi  AisnbHOCTI. OTke, nopanblue BiOCTEXEHHA AOin
MOTEHLINHMX OpraHizaTopiB MacoBuMX 3aBOpYylLleHb 3acobamu
onepaTMBHO-PO3LLYKOBOI  AisnbHOCTI Oyge HesakoHHMM. Came 3
LbOro MOMEHTY PO3MNOYMHAETLCA OpraHisaLisi MacoBUX 3aBOPYLUEHb:
CKnagalTb KOHKPETHUW nfiaH, POo3MNOoAiNsainTb POLOBi  KOLWITH,
3aMOBrAIOTL | BUrOTOBNAKOTbL nonirpadivHi maTepianu, npanopu
(iHkonn  30poto, BMOYXOBi  MpUCTpPOI, MeTaneBy apmarypy,
BOrHeHebesneyHi cymili TOLO), BMMNNAYylOTb aBaHC «akTuBIiCTam»,
BM3HAYaOTb NiHit0 IXHLOI NOBEOIHKMN.

Micna uboro akTMBI3yeTbCA  NIArOoTOBKA  «rPOMALCLKOro
NpoTecTy» B couianbHMX Mepexax. [Ona nigTpumaHHs opraisauii
NpoTEeCTy, 3a3BMyan, BUKOPUCTOBYIOTbL okpemi 3MI. Takum 4ymHOM, Oo
yyacTi B [AifIX «pO3YMHOro HaToBMny», a (PaKkTU4HO — Yy MacOBUX
3aBOPYLLUEHHSAX, HAMararTbCs 3anyyYnTh LUMPOKI BEPCTBY HAaCeneHHs
(npoTe BXe Ha Be3onnaTHUX 3acagax).

[Ona 3aTpymaHHSA OpraHi3aTopiB i NPUTArHEHHA 1X OO
KpMMiHanbHOI BignoBiganbHOCTI Ta 3anobiraHHs no4vaTky MacoBMX
3aBOpyLIEHb HEOOXiAHO MaTu 3adO0KyMEHTOBaHi (hakTWYHi  AaHi,
WO cBigyaTb NPO iXHI NPOTUMpPaBHY AiAnbHICTb. Ona ogepxaHHsA X
NnoTpibHO 3acTocoByBaTU 3axoau, ki BignoeigHo Ao KIK YkpaiHu €
BTPYYaHHAM y NpvBaTHE CMifKyBaHHS, a TakoX ob6CTexXeHHs nyGrivyHo
HEOOCTYMHUX MiCLb, >XMTIA YM iHLWOro BOJIOAIHHS OCOOM; BidyarnbHe
crnocTepexeHHss 3a ocoboto, pivdto  abo  mMicuem; aygio-,
BiJEOKOHTpOSb Micus Towo. OfHak Ui 3axoau MOXHa NPOBECTU NvLle
B MeXax KpMMiHanbHOro npoBaiXeHHsa abo onepaTuBHO-PO3LLYKOBOI
cnpaBsu, MigctaB ang no4yaTky (3aBedeHHs) SKUX OTPUMMaHO He Byno
(3AINCHUTKM Le Ha 3aKOHHUX MigcTaBax HEMOXINBO).

I3 yboro npueoay B. |. bosipos i 1. B. lLWangupeaH 3ayBaxytoTb,
Wo HamyacTiwe Aii 3 opraHizauii 3aBopylleHb BYMHATb SK
DIANbHICTb, SKa MOXe MaTu BUMMA4 NeriTuMHOI:  Hanpuknag,
3BEPHEHHS 4O OpraHiB Bnagm i3  3aKOHHUMM  BUMOramu
(Bio HacemneHHs wMicTa, panoHy, obnacti Towo). MiTuHmuK,
OeMoHcTpauii, 36opn, WO nepeaylTb 3aBOPYLIEHHAM | MalTb
NMPUMBEPHYTU YyBary OO FOCTPUX couianbHUX npobrem, ¢akTu4HO
CNPsSIMOBaHi Ha KOHLEHTpaLito eKCTPEMICTCbKUX CUM ANs NoAarnbLumnx
MacoBux 3aBopyweHb [11]. Omxke, Ha uin cTagii, wob posecTn
NiaroTOBKY [0 BYMHEHHSI MAacOBMX 3aBOpPYLUEHb, TaKOX MOTPIOHO
MOCMyroByBaTUCS 3axofamu, siKi MOMAraTb Y HernacHomy 36upaHHi
iHcbopmaLii npo ocoby 6e3 ii 3aroau.

236



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

Y 3B’A3KYy i3 3a3HaYEHMMM NPUYMHAMK Ha LibOMY eTarni (MUPHOro
npoTecTy, WO Mae MepepocTM B  MacoBi  3aBOPYLUEHHS)
BMKOPUCTOBYIOTb Tak 3BaHi MpocpinakTMYHO-NOLLYKOBI 3axoan, 3MmicT
AKX nepenbavae HerrmacHe CTeXEHHs 3a [fisMu  opraHisaTopiB
HaToBMYy W aKTMBHUX Y4aCHMKIB MacoBMX  3aBOpPYLUEHb, iX
OOKYMeHTyBaHHS. Lle BidyanbHe crnocTtepexeHHss 3a ocobamy B
nyéniyHO AOOCTYNHUX MiCUSX i3  BMKOPUCTaHHSAM  Bigeosanucy,
doTorpachyBaHHss Ta  creuianbHMX  TexHiYHMX  3acobiB  ans
cnocTepexeHHs, Wo Bignosigae 3micTy cT. 269 KIK YkpaiHu. Take
CMOCTEPEXEHHS MOXHa MPOBOAWUTU NuLie 3 O03BOMY CyAy B MeXax
onepaTUBHO-PO3LLYKOBOT LiSANbHOCTI abo KpUMiHanbHOro
npoBagkeHHs. Came TOMy Ha3BOK  «MPOMiNaKTUYHO-MOLLYKOBI
3axoguy» pPO3POOHMKM MiA3aKOHHUX HOPMATUBHO-MPABOBMX aKTIiB
3MyLLleHi MackyBaTu 3axoau, Wo obMexyTb npaBa Ta cBOGOAM
ocobu. OTxe, 3rigHO 3 YAHHUM 3aKOHOOABCTBOM, LA AiAANbHICTb TakoX
€ HE3aKOHHOH0.

TakuM 4YMHOM, 3aKOHOAABYOMY YHOPMYBAHHIO Mignsdrae Bcs
DiSNbHICTL onepaTMBHUX NIiAPO34iNiB i3 BiACTEXEHHS opraHisauii
MacoOBUX 3aBOpPYLUEHb i3 BUKOPUCTAHHAM «PO3YMHOro HaTOBMy» —
B BMBYEHHS iHopmauil Woao diHaHCyBaHHA dopManbHUX i
HedhopManbHUX POMAACbKMX OpraHisauiin o HernacHoi ikcauii
BigoMOoCcTerM npo npoTunpaBHi  Aiil  okpemnx oci6 i rpyn
0e3nocepeaHbO Nif Yac aKTUBHOI CTafil MacoBMX 3aBOPYLLUEHD.

OckinbkM B Cy4aCHOMY CBiTi MepexeBi pecypcu € 4Unm He
rofloBHMM 3acoboM KOoOpAMHAaUii akuii MpoTecTy Ta 3anyyeHHst 4o
HUX LUMPOKUX BEPCTB HACENEHHHA, TO CNYyWHUMU BUOAKOTLCA
npono3uuii B. [1. FaBnoBcbkoro o040 3anpoBaXeHHs
NPaBOOXOPOHHOrO MOHITOPUHIY couianbHuUx Mepex. Lle noHaTTHa
HaykoBeLb BW3HA4Ya€ $K AOiANbHICTb YMNOBHOBAXEHWX OepKaBHUX
OpraHiB 3 BIACTEXEHHS [OEeCTPYKTUBHMX MpOLECiB Yy couianbHUX
Mepexax 3 METOH 3anobiraHHs CycniflbHO HEBGE3NeYHUM LisiHHAM, iX
BUSIBMIEHHA Ta MNPUNUHEHHs. 3aBAaHHAMW  NPaBOOXOPOHHOMO
MOHITOPUHTY coLUianbHUX MepexX € MOLYK i goiKCyBaHHA (haKTUYHMX
OaHNX LWOoO0 BUKOPUCTAHHSA TakMX Mepex Yy AeCTPYKTUBHUX LinsXx,
BCTAHOBJIEHHS Ta BUMKPUTTS CYD’EKTIB LMX Oil 3 METOK NMoAarnbLIOro
NPUTArHEHHS [0 OPUAMYHOI BignosiganbHOCTi abo 6nokyBaHHA
IXHBOT 0EeCTPYKTUBHOI OIANBHOCTI. 3-nomixk 3aBOaHb
NPaBOOXOPOHHOrO  MOHITOPUHIY  COLianbHUX  MEpex  y4YeHuin
BMOKPEMITIOE BUSIBMIEHHS HE fuWe O3HaK KpuMiHanbHUX Ta
afMIHICTpaTMBHO KapaHuX [JisiHb, a W BiACNIAKOBYBaHHSA MNpoLeCiB
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posnantoBaHHS BOPOXHeYi (OeCTpyKuil couianbHOi 3narogn) 3anns
BM3HAYEHHSA PiBHS X 3arpo3v Ans HauioHanbHOi 6e3nekn gepxasu
Ta BXUTTA HeobxigHmx 3axogiB. Ockinbkn nNpaBOOXOPOHHUN
MOHITOPMHI Ma€ OXOMMoBaTU HU3KY OMepaTVBHO-PO3LLYKOBUX
3axofdiB (aBTOMaTMYHE KOMMIOTEPHE CMOCTEPEXEHHS, OpraHisauis,
BMKOPUCTAHHA rpoMagCcbkoi JOMOMOrM TOLWO), BiH HamexaTume Ao
KOMMeTeHUiT nuwe TMx NpaBOOXOPOHHMX OpraHiB, Migpo3ainu SKuMX
YNOBHOBaXeHi NpoBaguTuU  ONepaTMBHO-PO3LLYKOBY  AiSNIbHICTb
Ta/abo HernacHi cnigyi (poswwykosi) aii [12].

[ocnigHuk He BW3HA4Yae KOHKPETHOro nepeniky onepaTtuMBHO-
pO3LUYKOBUX  3axofiB, &ki  cnig  NpoBOAMTM B Mexax
NPaBOOXOPOHHOIO MOHITOPUHTY couianbHUX Mepex. Ha Hawy aymky,
00 TakMx 3axogiB Bapto Oyno © 3apaxyBaTtM onepaTuBHE
BMPOBaXEHHS [0 BipTyanbHuX 06’€fHaHb Yy couianbHUX Mepexax.
Y pasi BUABNEeHHSA 03HaK 35I0MUHHOT OisnbHOCTI, Take BNpoBag)KeHHS
3 BipTyanbHOro nNpocTtopy mMae 6yTn nepeHeceHo OO0 pearbHOoro, Lo
3a CcBOiM 3MicToM Oyae BignoBigaTM BWKOHAHHIO cheuianbHOro
3aBaHHS 3 PO3KPUTTS 3MOYMHHOI AiANbHOCTI OpraHi3oBaHol rpynu Yun
3MNOYMHHOI opraHisauii, 3rigHo 3 NonoXeHHsaAMU cT. 272 KIK Ykpainu.
Cxoxi 3axoau 6yno ycnilwHo 3aCTOCOBaHO LUe Mig Yyac NpoBeEeHHS B
YkpaiHi YemnioHaty €sponu 3 dytoony 2012 poky. Toai Bganocs
3anobirtu MacoBMM 3aBOpPYLLEHHSM i3 BUKOPUCTaHHSAM heepBEpKIB,
caMopoOHMX BMOYXOBUX MNpUCTpoiB, GencbonbHMx OIT y MicTax
JlbBoBi Ta [oHeubky: yci 3Hapspaa Oyno BYaCHO  BUMYYEHO,
a TOSIOBHMX  OpraHisaTtopiB  3aTpMmMaHo Ana  NpoBedeHHs
npodpinaktnyHux 6ecig. Micna uux 6ecig BOHWM BXunu 3axodiB onsd
nepeKkoHaHHSA NOCniAOBHUKIB y HeOoLiNbHOCTI BYMHEHHSA
3annaHoBaHMX MacoBUX 3aBopylueHb. [1poTe HaBiTb TOAi He Byno
HaneXxHUx NpaBoBUX MiacTaB AN BiANOBIOHMX Oi NPaABOOXOPOHLLB.
Hi 3apas, Hi go npunHatTa ymHHoro KIMK YkpaiHu npaBooXOpoHLi He
MOXYTb Ha 3aKOHHUX MigcTaBax BWUMYYUTW MNPeaMeTH, WO He
3ab0poHeHi Anga BiNbHOro obiry, SKWO Hemae (PakTUYHUX OaHuX,
OfepKaHMX B YCTAaHOBMEHOMY 3aKOHOM NOPAOKY, AKi cBigyaTb, WO Ui
npeamMeTy NNaHylTb BUKOPUCTATU SK 3HApPSAA8 BUMHEHHS 3MTOUNHY.

3 ornsgy Ha Te, WO couianbHMMKM Mepexamu MoCyroByTbCs
Ona  opradisauii  «pO3yMHOro  HatoBny», TO HUMU  MOXHa
ckopucTaTuca i Ans Moro pgesopradisauil. fAkwo opraHisatopu
MacoOBUX 3aBOpPYLLUEHb AMs CBOIX Lifen BUKOPUCTOBYIOTb neBHi 3MI,
TO oOnepatuMBHi  Migpo3ainM  4epe3  ynpaeniHHA  3B'A3KiB 3
rPOMaACHLKICTIO  MalTb  BUKOpUCTOBYBaTU  iHWi.  OCHOBHUM
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JesopraHiszauinHum  ¢aktopom Mae 6yTu HagaHHA  npaBauBOI
iHbopmauii  Wwofo  Ait 3aMOBHMKIB, OpraHisaTtopiB  3M04YMHY,
CNpaBXHbOT METU X AISNbHOCTI Ta CXeM (PiHaHCYBaHHS.

BignosigHo o n. 4 4. 1 c1. 7 3akoHy YkpaiHu «[1po onepaTuBHO-
PO3LUYKOBY [iSINbHICTb», OOOB’AAI3KOM onepaTMBHUX NiApo3ainis €
iHbOpMYBaHHA AepXXaBHMX OpraHiB Npo BUSBNEHI hakTu 1 gaHi, wo
cBigyatb nNpo 3arpo3y 6esneui cycninbcTBa i Aepxasn. 3a OLiHKaMK
JocnigHuKiB  Teopil KpMMiHanbHOrO MpaBa, MacoBi 3aBOPYLUEHHSA
CTaHOBMATbL CaMe TakKy 3arpo3y, OCKiflbkWM Ha NeBHWUI Yac napanisytoTb
OopraHu gep)kaBHoI Bnaan 1 ynpasniHHS. Lli opraHn MoXyTb NPURHATH
pilweHHs npo nybniyHe oronoweHHa 4Yepe3d 3MI  ogepxaHol
onepaTuBHMMK nigpo3ginamu iHgopmaudil Wwoao piHaHCcyBaHHSA Ta
opraHisauii  MacoBux  3aBOpPYLUEHb, PO3'ACHEHHS  HEeraTUBHMX
coLianbHKX, EKOHOMIYHMX | TPaBOBMX HAcniaKiB y4acTi B HUX.

3peLToto, AKLWO onepaTMBHI Nigpo3ainy oTpumManu dakTUYHI
JaHi nNpo NiAroTOBKY MacoOBUX 3aBOpYLUEeHb, TO BOHW 3000B’si3aHi
(BignoBigHO [0 4.2 cT.7 3akoHy YkpaiHu «[1po onepaTuBHO-
pO3LUYKOBY AiANbHICTb») nepenaTtn 3ibpaHi MaTtepiann 0O opraHy
[OoCyOoBOro poscnigyBaHHs AN nodaTky Ta 34iNCHEHHS JOCYAO0BOro
po3scnigyBaHHa B nopsaaky, nepeabadveHomy KrK YkpaiHn. MNoyaTok
TaKoro po3crigyBaHHA Haga€e MOXIUBICTb 3acTocyBaTW 3axoau
3abe3neyvyeHHa KpUMIHANbHOrO MPOBAMKEHHS, NpPOBEecTU cniavi
(poswykoBi) Aii.

3asHauyeHi npouecyanbHi Aii MOXYTb chpauloBaTi SIK 3axoau
NMPeBeHLii: 3MOBMUCHWUKM, YCBIZOMITIOHOYUM, WO PU3NKYIOTE OyTn
NPUTATHYTUMM OO0 KPUMiHanbHOI BiANOBIAANbHOCTI, 3rOpHYTb CBOMO
fisnbHicTb. OgHaK 3acTOCYBaHHIO TakuxX 3axofiB Mae nepegyBaTtut
I'PYHTOBHUIA aHani3a cuTyauii, OCKINbKA BUKMWK CRigYuM, OOBLUYK,
TUMYacOBUW OOCTYN OO0 peyYen i JOKYMEHTIB, TUMYacoBe BUITyYEeHHS
MaWHa, apewT MaWHa, 3aTpMMaHHs ocobu, 3acToCyBaHHA
3anobikHMX 3axofiB MOXYTb BUKOPUCTATK AN1S aKkTUBI3aLil MpoTecTiB
i NpULLIBUALLIEHHS MaCcOBMX 3aBOPYLUEHb.

Came ToMy nonepenHbO chif, 34INCHATM BCi MOXIMBI HernacHi
cnigyi (po3LwykoBi) Ail 3 MeToK OTpMMaHHs [OKa3iB MiaroToBKU
MacOBUX 3aBOPYLLEHDb i 3ab6e3neunTn ix B4acHe NPUMNMUHEHHS.

MyHkt 5 4.1. cT.8 3akoHy VYkpaiHu «[lpo onepaTuBHO-
PO3LYKOBY AiANbHICTE» Aae NiAcTaBM onepaTUBHUM nigposginam
npoBoAMTU onepauii 3 NPUNMHEHHSA 3Mo4YMHIB. [MpoTe KOHKPEeTHMX
3axo0fiB, AKMX MOXHA BXUBATU ANS MPUNWHEHHS 3MOYUHIB, LWO
posnoyanucs i TpuBawTb, 3akOH He nepenbayae. TpaguuinHo
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Takumu 3axofgamMu BBaxalwTb 3aTpyMaHHs 0cobu B MOPSAAKY,
nepeabayveHomy n. 1 4. 1 ct. 208 KIK YkpaiHn. Agxe 3aTpuMaHHS
ocobu, siKky 3actanu nif Yac YYMHEHHs 3no4vmHy abo 3amaxy Ha 1horo
BUMHEHHS, MPUMNUHSAE BUYMHEHHSA HEK 3MOoYMHHUX Ain. Yacto Take
3aTpUMaHHA onepaTtuBHI NiAPO34inM NPoBOAATb Y MeXax KOHTPOIo
32 BYMHEHHSIM 37104MHY, L0 34IACHIOTbL 3rigHO 3 BMMOramu
cT. 271 KIMK YkpaiHu.

BogHo4ac y BuMnagky mMacoBMX 3aBOpYLUEHb 3aTpUMaHHS BCiX
NpaBoMNOPYLLHMKIB HEMOXINMBE, a 3aTPMMaHHS OKPEMUX i3 HUX MOXe
MaTu dpaTanbHi Hacnigku Ans npaBOOXOpPOHUIB. ToMmy AOLinbHO
3acTocoByBaTU iHWI 3axoan (Hanpuknag, 3 AesiHdopmadii Ta
JesopraHisauii HaTtoBny). JesiHdopmalito i ge3opraHizauilo MoXyTb
NpoBOAUTU 3a3ganerigb 3anyyeHi 40 KpUMIHOFEeHHOro cepefoBuLLa
onepatuMBHi NpauiBHUKM SK 4epe3 couianbHi  Mepexi, Tak i
6e3nocepeaHbO B HATOBN.

Akwo He BOanocs 3anobirTM BUHUKHEHHIO MacOBUX 3aBOpYLLEHb
abo BYACHO NPUNUHUTY IX, AOBOAMTLCS PO3CNigyBaTH iX K Taki, LLO BXe
TpuBatoTb abo 3akiHumnmca. Ha gymky O. I, KyabMeHKa, TUNOBMM
KOMMMEKCOM TaKTUYHWX onepaLii, o MOoXyTb 6yTu peanizoBaHi Ha
no4YaTkoBOMY eTani po3cnigyBaHHS MaCOBWX 3aBOPYLLEHb, €:

— BCTAHOBIMNEHHSA aKTUBHMX Y4aCHUKIB MaCoOBMX 3aBOPYLUEHb;

— 3aTpUMaHHS aKTUBHMNX YYaCHUKIB MACOBUX 3aBOPYLLEHb;

— BM3HAYEHHS OpraHi3aTtopiB MacoBMX 3aBOPYLUEHb;

— 3’dcyBaHHs 06CTaBUH NigroTOBKU MacOBUX 3aBOPYLLUEHb;

— BCTaHOBJIEHHS CNOCOOY BYMHEHHS MACOBMX 3aBOPYLLEHD;

— BUSIBINIEHHS NOTEPMNINuX;

— MOLLUYK OYeBMALIB MacOBMX 3aBOPYLUEHb;

— HenTpanisauis opradizoBaHoi npotuaii [13, c. 16].

Cepen npauiBHUKIB OpraHiB [4OCYOOBOro po3criifyBaHHs Ta
npoKypaTypu nobyTye Aymka, Lo Lie MOXIMBO 34iACHUTK 6e3 yJacrTi
onepaTtMBHUX Migpo3ainis, amke, 34ebinblioro, nig yac rpynosux
nopyLleHb TFpOMaACbKOro mnopsaky Ta MacoBUX 3aBOpYLUEHb $IK
nepeciyHi rpomagaHu, Tak i 6e3nocepedHi yY4aCHUKM BYMHEHHSA
3I04MHIB 34JIMCHIOITL Bigeo3anuc Ta doTorpadyBaHHs (3rogom yci
3anucu 3’aBnsTbCA B IHTepHeTi). Kpim Lboro, MacoBi 3aBOpyLUEHHS
BiAByBalOTbCSH, NEepeBaxHO, Yy TUX NyGniYHO AOCTYMHUX Micusax, ge
BCTAHOBJIEHO CTauiOHapHi kKaMepu Bi3yanbHOro CNocTepeXeHHd. Yci
3anucu, OTpuMMaHi B TakMhM cnocib, y npoueci [ocyaoBoro
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poscnigyBaHHA MOXHa Oyge BuKkopucTaTu Ang  NpoBedeHHS
TaKTUYHUX onepadin, 3anponoHoBaHux O. 1. KyabMeHKoMm.

BogHoyac opraHisatopy M aKkTMBHI  YYaCHUKM  MacoBMX
3aBOpYLUEHb Y>KMBAKOTb 3aX04iB KOHCNipaLii: MpMXoBYOTE 06nmnyYst nig,
Mackamu, kantypamu, wapdamu. HasiTb SIKLLIO BOHU HE NPUXOBYIOTH
CBOEI  30BHILLUHOCTI, BCTaHOBMEHHI iX o0cobu 6e3 pgonomoru
onepaTtuBHUX NiAPo3ainiB HEO6XiAHO NPUAINUTM YMMano 4acy.

Tomy 3 MOMEHTY MoYaTKy MacOBVX 3aBOpYLLUEHb CUMK Ta 3acobu
onepaTuBHMX NiAPO3AinNiB cnig HeranHo BMKOPUCTOBYBATU ANs TOro, Lwob
3a0KYMEHTYBaTK Ail akTUMBHMX YYacCHUWKIB Ta OpraHizaTtopiB MacoBUX
3aBOpYLUEHb, @ TakoX ANs X BCTAHOBMEHHSI HErmacHUM LUMASXoM i
3abe3neyeHHs1 BiOMOBIAHOrO OpraHy [OOCYAOBOrO  PO3CrifgyBaHHSI
iHpopmaLieto, HeOBXigHO OIS iX CBOEYACHOMO 3aTPUMAaHHS.

3rigHo 3 nonoxeHHsmMu cT.41  KIK VYkpaiHn, y wmexax
KpMMiHanbHOro MNpoOBaKEHHS ornepaTuMBHI  Migpo3ginu  (3okpema
HauioHanbHOi noniuii Ta opradHiB ©6e3neku) p[iloTe nMwe 3a
OOpYyYeHHAM cnigyoro, MNpokypopa Ta He MOXyTb 3a BMacHUM
pilLEHHAM YXMBaTU OyAb-AKMX nNpouecyanbHUX Aid, amKe BOHM
no3baBneHi HaBiTb iHiLiaTMBM WOAO X NpoBeaeHHs. Mig yac macoBnx
3aBOpYLUEHb CriAYUiA, a NPOKYpop — i NoroTiB, No3basneHi iHchopmali,
sika JacTb IM 3MOry NPUAHATA piLleHHS NPO NPOBEAEHHS BidyarnbHOro
CMOCTEPEXEHHS] 33 KOXHWUM OpraHisaaTopoOM HaTOBMYy Ta KOXHUM
aKTUBHUM Y4aCHUKOM MacoBMX 3aBOpyLleHb. BoHM He maloTb Yacy Ha
npouecyarnbHe 0POPMITEHHS TaKMX PilleHb, a TakoX He MaTUMYTb ANs
uboro npasoBux nigctaB: 3a 4YuMHHUM KIK YkpaiHn Hemoxnveo
NPUAHATU PILIEHHSA LWOA0 NPOBEAEHHSA BidyarbHOMO CrNOCTEPEXEHHS
3a 0coboto, AKWO i He BCTAHOBIIEHO (HEBiAOMI MpisBuWe, iM'A, Mo
BaTbKOBI, AaTa HapoMKeHHs1 Ta Miclue mellkaHHs). OgHak came Ans
BCT@HOBMEHHA o0cobu i NpoBoAATb BidyanbHe CMOCTEPEXEHHSA 3a
opraHizaTopamy ¥ aKkTUBHWMW y4aCHUKaMM MacOBUX 3aBOpPYLUEHb.
Omke, onepaTMBHUM nNpauliBHMKaM Yy MexXax KpuMiHanbHOro
npoBafXXeHHA HeobXidHO HagaTM MOXIMBICTb  YXKMBATU  BCiX
HeoBXiaHMX 3ax0AiB A51S BCTAHOBMEHHS 3a3Ha4YeHnx ocib.

[JokyMeHTyBaHHA  onepaTMBHUMKW  Nigpo3difiamMM  MacoBUX
3aBOpYLUEHb MOXHA 34iMCHIOBATK 1 Y MeXax onepaTMBHO-PO3LLYKOBOI
DisANbHOCTI, BUKOPUCTOBYIOYM Of€epXKaHi MaTepianv B KpUMiHarnbHOMY
npoBagxeHHi. [lNpoTe uUe He Bupilye nNUTaAHHSA 3aKOHHOCTI Ain
onepaTUBHMX MpaLiBHUKIB 3i CMOCTEPEXEHHS 3a 0coboto 6e3 yxBanu
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cnigyoro cyaai. Omke, BiONOBIgHI 3MiHM MOTPIOHO BHECTM | OO 3akoHy
YkpaiHu «[1po onepaTtMBHO-PO3LLYKOBY AiASNbHICTbY.

3axoou onepatuUBHUX  Migpo3giniB i3 nmpotuaii  MacoBuM
3aBOpPYLLEHHAM [OLiNbLHO 06’'eaHaTy B Taki rpynu: 1) 3axoam 3 BUSIBIEHHS
O3HaK MigroTOBKM MacCOBMX 3aBOpYLUEHb; 2) 3axoau i3 3anobiraHHsi
MacoBUM  3aBOpYLUEHHsM; 3)3axoaM 3  MNPUMNVHEHHS  MacOBUX
3aBOpPYLLEHb; 4) 3aX0Au 3 PO3CrliAyBaHHS MacOBMX 3aBOPYLLEHD.

[o nepwioi rpynu 3axoiB Hanexarb:

a) NPaBOOXOPOHHUIN MOHITOPUHT couianbHUX MEepeXx i JisnbHOCTI
3MI woao BUABNEHHN BIOKPUTUX | NPUXOBaHMX 3aKIMKIB 4O MacoBUX
npoTecTiB, HarHiTaHHA OecTpyKuii coujianbHoil 3naroam,
BMKOPUCTaHHA Mepex AN opraHisadii akuin npoTecTy;

©) aHani3 iHdbopMauii 3 NyGniYHO JOCTYNMHUX i KOHQIAEHUINHNX
Xepen LWoao: nepepaxyBaHHA 3HAYHMX CYM TPOLUOBMX KOLUTIB
cdopmanbHUM i HedhopManbHUM  TPOMAACLKMM  OpraHisauiam;
npuabaHHs Ta BWUrOTOBMEHHS LMM KOLWITOM npanopiB, HaMmeTiB,
nonirpaciyHOi nNpoaykuii, a TakoX npegMeTiB, WO MOXyTb OyTu
BMKOPUCTaHI 9K 3Hapsaas 3nouvHiB (6ernicbonbHi 6iTn, mMeTanesa
apmartypa 1 naHutru, dheepBepKkm ToLLO);

B) 3axoan 3 OTPMMaHHS MEPBUHHOI iHpOpMaLl LWOAO MiAroTOBKU
MacCOBMX 3aBOPYLUEHb (OMepaTVBHE BMPOBAMKEHHS OO0 BipTyanbHUX i
peanbHUX CoLjanbHUX CRiNbHOT, opManbHUX Ta HedopManbHUX
rPOMaACbKMX  OpraHi3auiil; HernacHe onepaTtuBHE  OMUTYBaAHHS;
HernacHvin onepaTmMBHWUIA ornsa4 NyéniyHoO JOCTYNHUX 06’eKTiB, Ny6nivyHO
HEOOCTYMHUX MiCLb 3 [O03BOJly iX BriacHukiB abo KopucTyBauis;
BidyarnbHe CNocTepexeHHs B Ny6niYHO AOCTYMHUX MiICUSIX).

3axoau, nepenbayeHi NYHKTOM «B», MiANAralTb YHOPMYBaHHIO
B 3akoHi YkpaiHu «[1po onepaTnBHO-pO3LLYKOBY AIANbHICTb» 9K Taki,
WO NpoBOAATH 3 [O3BOSly KepiBHMKA onepaTMBHOrO mnigpo3sginy.
3axoan, nepeambayeHi nyHkTamm «a» i «O», nignaralTb
YHOPMYBAHHIO Ha PiBHi NiA3aKOHHUX HOPMAaTUBHO-MPaBOBMX aKTiB.

Lpyry rpyny cTaHOBAATb Taki 3axogu:

a) iHpopmyBaHHS  BIOMNOBIAHWX  AepXaBHUX  OpraHiB  npo
BUSIBIEHI (hakTM Ta [JaHi, Wo cBig4aTtb npo 3arpo3y 6Gesnewi
cycninbCTBa W AepXasw, BIiANOBIAHO A0 N.4 4.1 cT.7 3akoHy
YkpaiHu «[lMpo onepaTuBHO-PO3LLYKOBY LiSAMbHICTbY, 3 noganblimnm
ny6niyHUM OronoLlleHHsIM cxem (iHaHCyBaHHA Ta MiAroTOBKM
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MacoBUX 3aBOPYLUEHb, BUKPUTTAM CMpPaBXHiX HaMipiB X 3aMOBHUKIB
M opraHisaTtopis;

0) HanpaBrneHHsa 3ibpaHux Martepianie, y SkuMx 3adikcoBaHO
daKkTUyHi  gaHi  npo nNigroToBKYy MacoBMX 3aBOpYLUEHb, [0
Bi4MOBIAHOIO oOpraHy OOCYAOBOro po3chigyBaHHSA Ons noyaTky Ta
30iNCHEHHs1 4OCYA0BOro po3cnigyBaHHs B nopsaaky, nepenbdayeHomy
KMK Ykpainm (4.2 cT1.7 3akoHy Ykpainm «[lpo onepaTuBHO-
PO3LLYKOBY LiSANbHICTbY).

TpeTto rpyny 3axofis YyTBOPIOKOTh:

a) 3bupaHHa Ta HerawHe nepefaHHsa nigposginam, Ao
KOMMETEHUIT SKUX HanexuTb 3abe3neyvyeHHs rpoMaacbKoro nopsiaky
cunosumMu 3acobamu, iHdopmauii Wwoao noBefdiHKM Ta  Hamipis
HaTOBMY, HANaKTUBHILLMX Y4aCHUKIB MacOBUX 3aBOPYLLEHb;

0) nesiHpopMmaLlis Ta [gesopraHisauis HaToBny 3asganeriib
YyNpOBagXeHMU B KPMMIHOTEHHE CepefoBuMLLEe ONepaTUBHUMU
npauiBHMKaMK sIK Yepes3 couiarnbHi Mepexi, Tak i 6esnocepedHbO B
HaToBMi.

3axoau TpeTboi rpynn HeobxigHo BigoOpasnTn B HOpMax 3akoHy
YkpaiHu «[1po onepaTtuBHO-PO3LLYKOBY AiANbHICTbY.

[o yeTsepTOl rpynu 3axofiB Hanexartb YCi npouecyarnbHi gii, aki
30INCHIOTL  onepaTMBHI  MNpauiBHUKU 3a [OPYYEHHAM cnigdyoro,
npoKypopa.

OkpiMm UbOro, onepaTuBHi MNpauiBHUKM 3 METOK BUKOHAHHSA
3aBAaHb KpMMIHaNbLHOrO nNpoBaMKeHHs, Wo Oyno po3noyate 3a
hakTOM MacoBMX 3aBOpYLUEHb, SKi Lle TpUBalOTb, MOBMHHI MaTU
3MOry Ha 3aKOHHMX MigcTaBax 3a BACHUM pilLEHHSM NPOBOOUTU
OOKYMEHTYBaHHA [l OopraHi3aTopiB W aKTUBHUX YYaCHUKIB TaKuX
3aBOpYLUIEHb | BXMBATW 3axofiB ANA X BCTAHOBMEHHS LUMSXOM
NpoBeAeHHS 3a HUMU CNOCTEPEXEHHS B NMYBMIYHO AOCTYNHUX MiCLISIX
3 BUKOPUCTaHHAM cpoTorpadpyBaHHs, Bigeosanucy Ta cneuianbHuX
TeXHIYHMX 3acobiB ANSA CroCTepeXeHHS.

Ona uboro B KIK YkpaiHn noTpibHO BU3HAYMTK npaBoO
onepaTtMBHUX NiAPO3A4iNiB HeravHo pPo3nNoYuHATM Ta MNPOBOAMTU
BidyarnlbHe CMOCTEPEXEHHS 3a HEBCTAHOBMEHVMMU (HEBIZOMMMM)
ocobamn, 4dki 6ynu BuABMNEHI B Mpoueci HernacHux Ccnigynx
(po3WwyKkoBMX) Ain, 3 METOK MNoJanbLIOro OTPUMAHHS  IXHIX
nepcoHanbHUX AaHux Ta/abo gokasiB iX NPUYETHOCTI A0 BYMHEHHSA
abo roTyBaHHS 31104MNHY.
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Measures of Operative Subdivisions to Combat Mass Riots

The actuality issues of counteraction to massive riots by operative
subdivisions is investigated. The measures that should be applied by
operative subdivisions in combating riots are considered. The
classification of these measures on the basis of criminological criteria is
carried out. The problems of legislative regulation of such measures are
determined. The ways of solving these problems are given.

The measures of operative subdivisions to combat mass riots
are divided into measures: detection, prevention, suspension and
investigation.

The first group of measures includes: a)law enforcement
monitoring of social networks and activities of the media in terms of
revealing open and hidden calls for mass protests, incitement to
destruction of social accord, the use of these networks for the
organization of protests; b)analysis of information from publicly
available and confidential sources regarding: appropriation significant bill
of funds to formal and informal non-governmental organizations; the
acquisition and production of flags, tents, printing products, as well as
items that can be used as an instrument of crime; ¢) measures to obtain
initial information about the preparation of the riots.
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The second group of measures includes: a) informing the relevant
state bodies about the facts and data indicating a threat to the security
of society and the state; b)sending the collected materials, which
recorded evidence of preparations for the riots to the respective pre-trial
investigation in order to start and implement preliminary investigation
under the Criminal Procedure Code of Ukraine.

The third group of measures includes: a) collection and
immediate information transfer about the behavior and intentions of
the crowd, the most active participants in the riots to the subdivisions
whose competence is to provide public order by force;
b) disinformation and disorganization of the crowd by operatives
which previously applied in criminal dangerous environment, both
through social networks, or directly into the crowd.

The fourth group of measures includes all procedural actions
carried out by operatives by power of attorney of the investigator,
prosecutor.

Keywords: mass riots, operative subdivisions, operative-search
activity, pre-trial investigation.
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YK 343.573:343.141

Cakoecbkuli A. A. — KaHOUOAT OPULANYHUX HayK,
OMpEeKTop HaB4anbHO-HaykoBoro iHcTUTyTy Ne 2
HauioHanbHOoI akageMmii BHYTpILWHIX cnpas, M. Kuis

AOKYMEHTYBAHHA 3JTO4YMHIB }
Y COEPI OBIT'Y AJIKOIOJIbHUX HAMOIB

BuceimneHo okpemi acrniekmu OOKyMeHmYy8aHHs1 3/04YUHI8 Y
cehepi  obiey arnkoeonbHUXx Haroig. Po3kpumo ocobriugocmi
disanbHoCcMi  yriogHosaxkeHUX nidpo3dinie wWodo eusierieHHss ma
MPUMNUHEHHS 37104UHIB, M08’3aHUX i3 HEe3aKOHHUM 6U20MOBIIEHHSM |
36ymomM  anko2orbHUX  Haroig.  3arporioHo8aHO  anzopumm i
OOKyMEHMY8aHHS.

Knouyosi crnosa: onepaTMBHO-PO3LLIYKOBa DISNbHICTb,
onepaTtuBHi 3axo4u, obir ankorofibHMX HaMoiB, ONepaTUBHO-TAKTUYHI
cuTyauii, anropuTm JOKYMEHTYBaHHS.

I_Ipou,ec CTaHOBMNEHHA VYKpaiHM 49K [AeMOKpaTUYHOI npaBoBOil
OepxaBu NoB'A3aHM i3 3abe3neyvyeHHsIM  3aKOHHOCTI N
npaBoMoOpsiAKy B Takil Baxnusin cdepi AepXaBHUX iHTepecis,
K onogaTKyBaHHA nidakuM3HUX ToBapiB Ta ix ob6ir. [anysb
BMPOOHMLTBA Ta 0biry ankoronbHUX HanoiB B YKpaiHi nocigae uvinbHe
Micue 3a CBO€E NpUOYTKOBICTIO ANSA AepXXaBHOIo 6IOoKeTY.

BapTo 3ayBaxuTu, WO CNUPT M ankorofibHi Hanoi € cTpaTeriyHow
NpoAYKUieo ANa eKoHOMiKkM Byab-aKol Aepxasu. 3 ornsaay Ha Te, Lo B
YkpaiHi iCHye 3Ha4yHWW MOTeHLian CnMpPTOBOI, fiKepo-ropinyaHoi Ta
BMHOPOOHOI ranysen, 3rovmHLi 3aBXaun LikaBunmnck cqepoto obiry Limx
nigakuM3HMX ToBapiB (pa3oM i3 He3akoHHMM o6Girom 36poi Ta
HapkoTukiB). OgHUM i3 TOMOBHMX 3aBAaHb [JepXaBW 3ararnom i
NMPaBOOXOPOHHUX OpraHiB 30KpemMa MoCTae CTBOPEHHS YMOB [Ans
6e3ne4yHoro Ta nNpo3oporo OyHKUIOHYBaHHS NiANPUEMCTB L€l ranysi
rocnodapcbknx BIiOHOCWMH, a@ TakoX HanarofkKeHHsi edeKTUBHOro
KOHTPONMIO 3a IXHBO AiANbHICTHO.

BoaHoyac 3akoHO4aBCTBO YKpaiHK, WO perfiaMeHTye OiSnNbHICTb
y cdepi obiry ankoronbHWX HamoiB, € [OCUTb HEeOOHO3HAYHUM.
Pesynbtatm aHanisy nogaTtkoBOro 3akoHO4aBCTBa  3a3HaveHol
cepu cBigvaTb MNpPO HU3KY BIAMIHHOCTEW MK HOPMaTUBHUMMU
aKTamu, sKi Bxe [aBHO NOoTpebyoTb BigNoOBigHNX 3MiH.

© CakoBcbkuin A. A., 2017
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Ha cborogHi BignosiganbHIiCTb 3a BMPOOHULITBO Ta peanisadito
arnkorornbHMX HamnoiB 3 MOPYLUEHHSAM HOPM YMHHOTO 3aKOHOA4ABCTBa He
BiANoBigae peanisam ranysi Ta eKOHOMIKW KpaiHW, L0 CTaHOBUTb 3arpo3sy
01151 300POB’St Ta XUTTSA MPOMasH i 3aBAaE CYTTEBMX 30UTKIB AepKaBi.
Takum uymHOM, cuTyauia, Wo cknanaca B YkpaiHi y cdepi obiry
arnkorofibHMX HaroiB, 3000B’A3ye MPaBOOXOPOHLB MOCTIAHO LUyKaTh
HOBi crnocobu NpoTuaji, BU3Ha4YaTn eeKkTUBHI 3axoan OO CKOPOYEHHS
nonuTy Ta NPOMO3uuil Ha arnkorosfibHi Hanoi, SKi BWMrOTOBSIEHI MO3a
KOHTponem aepxasu Ta 6e3 cnnatv nogatkis [1, ¢. 12].

HeobxigHO BMOKPEMMWUTU HWU3KY akTyanbHWX NPOBNeMHMX NUTaHb,
aki  noTpebyloTb  HaykoBOro  OGroBOpeHHs Ta  BUPOBNEHHs
KOHLLENTYarbHUX MONOXEHb, WO Y3rompKyBanics 6 3 HanpawuoBaHHSMM
TEOPETUKIB | MPakTUKIB Ta ManM 6 niaTpyuMKy B nogdanbLlinn ix
HOpPMaTMBHO-NPABOBIN peanisaLii y 3akoHO4aBCTBi YkpaiHW 3 nuTaHb
BUSIBINEHHS, MPUMNVHEHHS Ta JOKYMEHTYBaHHS 3MOYMHIB, MOB’SA3aHMX i3
HEe3aKOHHUM BUrOTOBIIEHHAM | 36YTOM ankororbHWUX HamnoiB.

Mpobnemn npoTuaii 3rMoYnHam, MOB'A3aHMM 3 HE3aKOHHUM
BMIOTOBMEHHSAM i 30YTOM ankoronbHUX HarfoiB BUCBITIOBaNM B CBOIX
npausax M. M. AHgpyLuKo, B. A. babuu, B. |. BacunuHuyk,
M. B. xwura, O. O. Aygopos, O. O. KysHeuos, M. . KopxxaHcbkuia,
M. M. Minaes, B. M. WesueHko, A. 0. KoHgpatees, [1. B. Konsaa,
A. M. Jlucenko, C. I. Hikonatok, O. U. Hukndpopuyk, P. J1. Aukis Ta iH.

OpfHak, monpu 3poCTaHHSA iHTepecy NpeAcTaBHMKIB HOPUONYHOI
Hayknm 0o npobnem npoTuAil He3aKOHHOMY BUIOTOBMEHHIO Ta 36yTy
arnkoroflbHMX HaroiB, HeOoOXigHICTb iX PO3B’A3aHHs NMPU3BOAWUTbL OO0
BVHWUKHEHHSI HOBUX MUTaHb, LLO NOTPeBYI0Tb HOBUX AOCHIOKEHD.

MeTolo cCTaTTi € pO3KPUTTS OIANbHOCTI  YNOBHOBaXEHUX
nigpos3ainie i3 BUSIBNEHHS Ta MNPUMUHEHHSA 3MIOYMHIB, MOB’A3aHUX 3
HE3aKOHHUM BUrOTOBMEHHSAM, 30YyTOM ankoroflbHMX HarmoiB, a TakoX
pO3pobneHHA anropuTMy X AOKYMEHTYBAHHS y MNpoueci AisnbHOCTI
NPaBOOXOPOHHNX OpraHiB.

BignosigHo no 3akoHy YkpaiHn «[Mpo onepaTvBHO-PO3LLYKOBY
JisanbHicTb» Big 18 ntoToro 1992 poky Ne 2136-XIl, BUSBNEHHS 31104MHIB
PO3MOYMHAETLCA 3 OTPUMAHHSA MEepBUHHOI iHbopMaLlii, sika MICTUTb
BiJOMOCTi MPO O3HaKM 3M04MHY Ta OCi0, MPUYETHNX A0 HBOrO.

3 ypaxyBaHHAM ocobnvBocTen ob6iry ankoronbHWX Hamoi.,
OiSNbHICTb  YNOBHOBAXXEHMX OMnepaTMBHUX Nigpo3ainie nepepbavae
NeBHi enemMeHTU BUSIBNEHHS O3HaK 3MOYMHIB | BCTAHOBIEHHSA OCIO,
SKi X 34INCHIOTb MIArOTOBKY A0 HUX, 6e3nocepeaHbo BUMHSAKTL abo
BXe BYNHUNN [2].
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YNOBHOBaXXEHUM  OMEpaTMBHUM  Migpo3ainaMm  WoHanneplle
HeOoOXigHO BM3HAYMTU OCHOBHI MicUsl, A€ BOHM MaTUMyTb 3MOry
OoTpUMaTV NEpPBUHHY onepaTtusHy iHpopmauito. Lie moxyTb Byt Micua
Ta 00'ekTW, WO 3HAxXOOATbCA B OMepaTUBHOMY OOCIYrOBYBaHHI,
OCKiNbKM OBIr ankoronbHUX HamnoiB MOXe 34INCHIOBATUCS: HEe Nvue Ha
o0’ekTax €KOHOMIKM (Hanpukrag, >XWTMOBI MPUMILLEHHS MOXYTb
BMKOPUCTOBYBATU AN «KYCTApHOro» BUPOOHULTBA), Ha ob’ekTax, Lo
He MOXYTb 3HaXOOUTUCS B onepaTUBHOMY OOCIyroByBaHHi (Hanpukniag,
nigpo3ainy MUTHOI Cryxbu Ta Micusa nepexogy MUTHOTO KOPAOHY), Ha
Lnsxax MnepecyBaHHs, SKi BMKOPWUCTOBYKOTb [OJ1 TPaHCMOPTYBaHHS
ankoronbHMx BUpobiB, ToLlo [3, c. 47—48].

Mepegycim noTpiGHO r'pyHTOBHO onucatM Micusa peanisauii
HEe3aKOHHO BUIOTOBMIEHUX arKOroflbHUX HaMoiB, siKi € OCHOBHUM
€eneMeHTOM BUSIBMEHHS, OCKIMbKN Ha LIbOMY e€Tani ocobu aocaraloTb
3MN0YMHHOT MeTu. [JO TakMx MiCub 3apaxoBYyOTb: NigNPUEMCTBA, O
3aiMaloTbCA ONTOBO TOPriBMEK ankorofibHUMK HanosAMK; isNYHNX
ocCib, #Ki 3f4iNCHI0TE po3apibHy TOPriBMIO UMMKW  TOoBapamu y
npuMBaTHUX MOMELUKaHHSAX; nignpuMemMcTBa po3apibHol  Toprisni;
KaB’sipHi, 6apu, pecTtopaHu; pUHKKN TOLLO.

HacTynHumn enemeHTamu BUSIBMEHHS  3MNOYMHIB €  Micus
BMPOOHULTBA (MiCLiA HemneranbHOro BUpOOHMUTBA NigaKUM3HNX TOBapiB,
TOGTO >KUTNOBI Ta HEXWUTNOBI MPUMILLEHHS; Micus neranbHOro
BMPOOHMLITBA  ankorofbHMX HarnoiB, e ICHYe MOXIMBICTb  iX
HE3aKOHHOrO BUFOTOBMEHHSA), a TakoX 3bepiraHHs (OCHOBHY 4acTky
3-MOMK  BUSIBMEHWX  allkororbHUX  BMpoGIiB, WO  mignaralTb
He3akoOHHOMY 0bBiry, 3HaxoOAaTbCA MNEepeBaXHO Yy  BUPOOHWUYUX,
CKNMaACbKMX, CMyX0O0BMX MPUMILLEHHAX Ta  iHWWX  TEPUTOPIsX)
arnkorosibHMX HanoiB.

OTxe, y npoueci nepeBipkM NEPBUHHOI iHGOPMaLi, SKy
NPaBOOXOPOHLi 3AINCHIOTb B XO4i BUSIBIIEHHS 3MTOYNHIB, OnepaTuBHi
niapos3ginu Bu3Ha4alTb HasIBHICTb B AisX MNEeBHOI 0cobu 03Hak
3M04YnHY abo pakT YYMHEHHS 3MOYMHY HEBCTAHOBMEHMMU ocobamu.
3anexHo Big onepaTMBHOI cuTyauii, WO CKNagaeTbCca B pe3ynbrari
nepeBipkn Ta NigTBEpPOKEHHS MEPBMHHOI iHGopMaLii, hopmyoTbca
neBHi  cuTyauil, AnNa SKAX  XapakKTepHOW €  HeJocTaTHA
MOIH(POPMOBAHICTL  OnepaTMBHMX MpauiBHMKIB  WOAO o6CcTaBuH
BYUMHEHHs1 3roumHiB. BignosigHo pgo 3akoHy YkpaiHu  «[po
onepaTMBHO-PO3LIYKOBY  AiSNbHICTbY, Taki cuTyauil BumararoTb
NpoBeAEeHHSA OMnepaTMBHO-PO3LLYKOBUX 3axofiB, L0 CNpsiMOBaHi Ha
OTPUMaHHS Ta 3aKpinneHHsa JoKa30BOi iHopMaLlii CTOCOBHO OCIb, sKi
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BUYMHAIOTb 3M04MHM abo MOXYTb B moganbwomy 6yTu cBigkamun B
KpUMiHanNbHUX NPOBaMKEeHHSX, a TakoX Ha duikcaLito BigoMocTen npo
CMoci® BYMHEHHS 3M04YMHY, BWU3HAYEHHS [Kepena HaOXOOKEHHS
CUPOBMHM Ta crnocobiB 30yTy roToBOi MpOAYKLii, 3B’A3KM MiX
cniByyacHukamu ToLLo [2].

3 ornagy Ha ckasaHe, y Oydb-AKkin cuTyauil 3anuwaroTbes
naTteHTHUMKN NeBHi  dparMeHTn, SKi HEMOXNMBO BCTAHOBWUTM Ta
3adikcyBaT nig 4Yac npoBedeHHs cnigumx  (PO3LYKOBUX)  Aii.
3asHaueHum BuLLe 3akoHOM nepeabayeHo, Lo Taka cuTyalis BuMarae
NPUMHATTA KOHKPETHOro PpilleHHA LWOoAO0 3aBefeHHs onepaTuMBHO-
PO3LIYKOBOI CrpaBM Ta  34IMCHEHHA  KOMMAeKCy onepaTuBHO-
PO3LLUYKOBUX 3ax0iB LWoA0 AOKYMEHTYBaAHHS A 3MOYUHLIB.

[oKkyMeHTyBaHHSA 3MOYUHHOI AiANbHOCTI OCib, Wo nos’asaHa 3
HE3aKOHHUM BUPODOHULTBOM | peanisauieto ankoronbHUX Harmois,
NnoB’A3aHoO 3i CNigyol TaKTUKOK PO3CrifyBaHHS 3MOYMHIB LIbOro
Bngy. Lle cnpuse BignosigHOMY B3aeMHOMY BMMBOBI Yy BUrAsAi
3ano3NYEeHHA OKpeMuX MNpUMOMIB | MeTodiB. Y cnigdin npaktuui
Bij3HAYEHO MOBTOPKOBAHICTb Crig4yMX CUTyaUiil, Lo CTBOploE Gasy
Ons X y3aranbHeHHs, knacudikadii Ta Tunisaui.

Tunosi onepaTMBHO-TAKTUYHI CUTYaL,ii 3a3BMYal OXOMMOKTL AaHi,
KOPWUCHI ANns BMPOOMEHHS HaykoBUX pekoMeHAauit woao HanbinbLu
NPOAYMaHOro onepaTtuBHOIO MPOTrHO3YBaHHS, NEPEBIPKN OMepaTUBHNUX
BEPCi, a TakoX ANsl BU3HAYEHHS OCHOBHMX (PakTiB, AKi NOTpedyoTb
0060B’A3k0BOI hikcaLlii 3 METOH BCTAHOBSEHHST B AisiX 0COOU eNeMEHTIB
cknagy 3nouuHy. ®aktmyHo Aaucnosumuis cT. 204  KpuMiHanbHoro
Kogekcy YKpaiHu BKasye Ha MOXNMBICTb BU3HAYEHHS TUMOBKX CUTYaLiN,
OCKiflbKM OnepaTuBHI MpauiBHUKM Yy MpOLeCi BCTaHOBMEHHA O3HaK
3MOYMHY OPIEHTYIOTBCA Came Ha Ccrnocobu, BU3HaYeHi B AMCno3uii
ctatTi [4]. BignosigHo pgo 3akoHy VYkpaihm «[lpo onepaTunBHO-
PO3LUYKOBY AIANbHICTE», MICNsi OTPUMAaHHS MEPBUMHHOI OMepaTUBHOI
iHpopmauii npo ocid, skKi  3aiMaloTbCA  HE3aKOHHVMM  30yTOM
ankoronbHWX HamoiB, MPUAMAETLCH  pilleHHS Npo  3aBedeHHS
onepaTMBHO-PO3LLYKOBOI cripasu [1].

Hamn ©6yno po3pobneHo anroputm [Aii  YNOBHOBaXEHMX
onepaTuMBHUX NiAPO34iNiB Nig Yac 4OKYMEHTYBaHHA doakTy peanisadil
HE3aKOHHO BMIOTOBIEHMX anKorofibHNX HaMoiB.

OTxXe, anroputMm Monsirae B 34INCHEHHI MEBHUX OnepaTUBHO-
PO3LLUYKOBUX 3ax0fiB, BiANOBIOHO OO0 AKMX HEOOXIAHO:

— BCTAHOBUTU 4M 3apeecTpoBaHuin B [lepxaBHin dickanbHin
cnyx6i (A®PC) VYkpaiHm cyb’ekT NiANPUEMHULBLKOT  AiANbHOCTI
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(BigHOCHO fIKOrO € iHhopMaLis Npo peani3adito ankorosibHUX HamnoiB)
i YN Ma€ BiH NiLEH3it0 Ha 34iINCHEHHS LLbOro BUAY OiSNbHOCTI;

— LUMSAXOM Ornsagy nepeBipuUTU HasiBHICTb opuriHany niueHsii Ha
30IMCHEHHSA UbOro BMAY [LiSNbHOCTI, @ TaKoX CBOEYaCHICTb i
nepeodopMIEHHS;

—Hagatm 3amut go [OPC VYkpaiHn 3 MeTo nepeBipku
OOCTOBIPHOCTI BiJOMOCTEW, HaBeAeHUX Yy OOKYMeHTax, ki nogano
NiANPUEMCTBO A5 OAEepXKaHHS NiLeHasii;

— MPOBECTU KOHTPOSbHY 3aKyniBrw 3aans OTPUMaHHS 3paskiB
ankorofibHMX HanoiB Afis X eKCnepTHOro AOCHIMKEHHS, a TaKoX
€eKCnepTHOro AO0CNIAXEHHS MapoK akLM3HOro noaaTKy;

— HanpaBuUTW 3paskyu BUMyYeHOT NPoAYKUiT Ta MapoK akUM3HOro
nogaTtky aAns npoBeAeHHs1 AOCNIMKEHHS;

—3a YMOBW OTPUMaHHA pesynbTaTtiB AOCNIAXKEHHS  LWoao
HEe3aKOHHOCTI BUrOTOBSIEHHS, (hanbcudikauil ankorofibHUX Hamois,
nigpobneHHsa abo HEe3aKOHHOro0 BMKOPUCTAHHA MapoK aKLM3HOro
nogaTtky BCTAHOBUTU  Bi3yaslbHE  CMOCTEPEXEHHS 3  METOH
BCTAQHOBIEHHA pPEXWUMY [OiNbHOCTI  3MOYUHLUIB, TX 3B’A3KiB i
noctavanbHuUKIB  npoaykuii  (daktm peanisauii Ta [OCTaBKu
arnkororibHUX HanoiB (PiKCyTb 3a JOMOMOro TEXHIYHMX 3acobiB);

—3adikcyBaT TPaHCMOPTHI 3acobu, Ha SKUMX PO3BO3ATb
ankoronbHi Hanoi, 3aans noAanbLUOro BCTAHOBMEHHA MiCLb iX
30epiraHHs Ta kKaHaniB HaOXOMXKEHHS;

— BCTAHOBUTW [aHi CTOCOBHO OCi0, SAKi pO3BO3ATb arKOrosibHi
Hanoi;

— 30INCHUTN CMOCTEPEXEHHST 32 BCTAHOBMIEHUMMW TPaAHCMOPTHUMM
3acobamun (3 ypaxyBaHHAM rpachiky 3aBO3y arkorosibHMX Harmnois)
3 METOI BU3HAYEHHS MiCLib 30epiraHHsi ankoronbHOT NPOAYKLIT;

— BCTAaHOBUTU BUPOBHUKA, SKWIA NeranbHO BUPOBNSE ankoronbHi
BMpobW (OoTpuMMaHi B pesynbTaTi KOHTPOSbHOI 3aKynku) 3 MEeTo
NPOBEOEHHSA OMUTYBaHHS (HErnacHoro) LoAo BWUrOTOBMNEHHS (He
BUrOTOBMNEHHS) 3a3Ha4YeHol NpoayKLii Ha LbOMY NiANPUEMCTBI;

— O3HANOMUTUCA 3 AOKYMEHTaMWu, SKi NiagTBEpOKYIOTb HAABHICTb
Yy Uuboro nignpuemcrea BracHux abo opeHOoBaHMX CKMagchbKux
NPUMILLLEHD;

— BU3HA4YMTK NignpMemMcTBa NocTadanbHUKIB, 3BigKW, BignoBigHO
00 OOKYMeHTaUil, OTPUMaHO ankorosibHi Hanof;

— nepeBipuTn  dakTUyHe MiCLLe3HaxOaXKeHHs1 Ta peecTpaLito
cyb’ekTiB  MiONPUEMHULBKOI  OiSANIbHOCTI, WO MO3ULIOHYTLCA B
OOKYMeHTax K nocTadanbHuKu;
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— nepesipuTn HasBHICTb dakTis NPUTATHEHHSA o
afMiHiCTpaTMBHOI BiOMNOBIAaAnNbHOCTI OcCib-peanizaTtopiB 3 MeTOH
OTPUMaHHSA NiacTaB Ans iX ONUTYBaHHS;

— BCTAHOBUTU MiCLA 3HAXOKEHHS MalHa Ta rPoLLUOBUX KOLUTIB,
WO Hanexatb 3MouYMHUAM, 3aansg 3abesnedeHHs BiglKOOYBaHHSA
MatepianbHOI WKOAN, 3aBOaHOI 3104MHOM;

— NPOBECTUN 3axo4u Woao nNpuabaHHA HEe3aKOHHO BUrOTOBMEHOT
nigakumsHoi  npoaykuii  6e3nocepedHbO0  Yepe3  opraHisaTopa
He3akoHHOro 36yTy nigakumsHOI npoaykuii 3 meTow  dikcauii
3MNOYMHHUX fin opraHisaTopa [5, c. 132].

Y npoueci oTpMMaHHA iHopMaLii Npo He3akoHHy peanisadito
CnupTy 3 NigNPUEMCTBa-BMPOBOHMKA TaKoX NPaBOOXOPOHLi MOXYTb:

—BM3Ha4yaTU i (pikcyBaTn [OKYMEHTW, WO BigobpaxalTb
BMPOBHMYMIA NpOLLEC, HOPMU Ta TEXHOMOrit0 BUrOTOBMNEHHS CRMPTY,
3 METO BUSBIEHHS (OaKTiB NMOPYLUEHHSA TEXHOMOrYHOro npolecy Ta
BUrOTOBMNEHHS CMMPTY NOHAA BCTAHOBMEHI HOPMU;

— BM3HA4YatTn ocib, Ski MOXyTb OyTM NpUYETHi OO BYMHEHHS
npoTunpaBHMX Ain (nocagosi ocobw nignpuemMcTsa, MaTtepianbHo-
BiAMoBiganbHi  0cOOM, HayanbHWKM  LEXiB  rOTOBOI  NMPOAYKLl,
Byxrantepw);

— (hikcyBaTV BIiOOMOCTi, paxyHKW, HapsiaM Ha BUKOHaHiI poboTu 3
METOI0 BUSIBMEHHS Ta MiATBEpKEHHs (haKTiB HE3aKoHHOro 36yTy
cnupTy;

— bikcyBaT OOKYMEHTU, Ae BigobpaxeHo BigomocTi npo 36yt
CANPTY, BMU3HAYEHHS WMOr0 KiNbKICHUX W aCOPTUMEHTHUX [aHuX,
3 METO BUSABIEHHSI PO3BKHOCTEN | BCTAHOBNEHHS dakTiB 30yTy, sKi
MalTb O3HAKKU 3MTOYUHHUX AiN;

— cbikcyBaTu npoueaypy  KOHTPOM, 9Ky  30iMCHIOTb
CMiBPOBITHMKM OXOPOHM Mif 4Yac 3AiNCHEHHs MPOMYyCKy CAMpTy 3a
Mexi nignpuemctBa i nopsgok obiry BiANOBIAHMX [JOKYMEHTIB
(TOBaApHO-TPaAHCNOPTHI HAKNaAHI, MapLUPYTHI JINCTU, KBUTaHLi);

— BM3Ha4aTu NOPSAOK KOHTPOMIO 3a BiABAHTaXEHHAM CNUPTY 3i
cknagy;

— BCT@HOBINIOBATU KOHTAKT 3 ocobamu, daki 6epyTb ydactb Yy
BiABaHTaXeHHi CNUpPTy 3i cknaay, 3aana oTpumaHHs iHhopmauil npo
He3aKoHHe BiBaHTaXXeHHS (abo O3Haku He3aKOHHOro
BiJBAHTAXEHHS);

—ornagatM nnatbkHi JOKYMEHTW 3 ycTaHoBM OaHKy 3 MeTol
BCTaAHOBJIEHHS CYD €KTIB, 3 SKMMW NPOBOAUIMCS PO3PaxyHKOBI onepaliii;

253



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

— 34iNcHIOBaTK Ornsaa OOKYMEHTIB, L0 3acBigyyloTb onnaty 3a
OTPUMaHUM cnupT cyb’eKTamy NignpuMeMHULTBA, 3 MeTow ikcauii
dakTy onnatm TMMu cyb’ekTamu, AKi He ofepXyBanu Hapsau Ha
OTPUMaHHSA CrnpTy;

— MPOBOAUTY ONUTYBaAHHA NpPaLiBHUKIB KOHTPONbHMX nocTis JdC
YKpaiHM Ha CNMPTOBUX CKIagax 3aansi BU3Ha4YeHHs1 NocagoBuX Ocib,
AKi - gaBann  pos3nopsiKEHHS Mpo  BigNycK CnMpTy 3asHayYyeHuMm
cyb’ekTam nianpMeMHULTBA;

—NpoBOAUTW  3YCTPiYHY  nepeBipky 3  NigNpPUEMCTBOM-
ofepxyBayeM LWOAO BCTAHOBMEHHS (akTy HaABHOCTI NiLeH3ii Ha
BUrOTOBMNEHHS ankoronbHUX HanoiB (Ta iHWWX CIMPTOBUX PO3YUHIB)
i MeTM NpuadaHHA CnupTy;

— BCT@HOBIOBATM 0Ci0, SAKi MOXyTb MigTBEPAUTN OTPUMAHY
nepBuHHY iHdopmadito (Byxrantepun, pPOBITHUKU KyNaXHUX LEXiB,
CMiBPOBITHMKN OXOPOHWM), 3 METOK CXUSEHHS iX A0 CBigYEHb;

—y npoueci BUNy4YeHHs BignoBiaHMX ¢iHaHCOBO-roCno4apChKmnx
OOKYMEHTIB, SKi cBigyaTb MpPO 3MOYUHHY AisnbHICTb, BUpiWyBaTH
MATaHHA  WOAO0  MNpOBeAEeHHA  OOKyMeHTanbHOI  peBi3ii  Ha
nianpuMeMcTBi i3 3anyvyeHHsaM cneuianictis [dep)kaBHol hiHaHCOBOT
iHcnekuii Ykpainm [6, c. 35-37].

MigcymoByto4uM, BapTO 3a3HAYMTH, LLIO SOKYMEHTYBAHHS 31T04MHIB Y
cepi 06iry ankoronbHWUX HaMoiB Sk CKragoBa onepaTyBHO-PO3LLYKOBOI
DIANbHOCTI €  BperyrnboBaHOK  HOPMAaTMBHO-MPaBOBMMK  akTamu
OiGNbHICTIO  YNOBHOBaXKEHMX  MiApO34iniB  LWOAO  KOMMEKCHOro
3aCTOCYBaHHS OMEepaTMBHO-PO3LLYKOBMX 3axodiB, 3acobiB i cun
y npoueci BWSBMEHHS Ta CcuUCTemMaTtusalii onepaTUBHO-3HAYYLLOI
iHbopMalil, nepeBipkM W OUIHIOBaHHA pe3ynbTaTiB  onepaTuBHO-
PO3LLYKOBOI JiANbHOCTI, @ TaKoX NPUAHATTA Ha iX 3acagax BianoBigHUX
pilueHb 3 MEeTO BUMpIWEHHS 3aBdaHb OnepaTUBHO-PO3LLYKOBOI
Oi9NbHOCTI  Ta BMKOPUCTAHHS X B iHTepecax KpuMiHanbHOro
CyAO4MHCTBA. HaBegeHuii anroputm Lin y npoueci JOKYMEHTYBaHHS He
€ BUWYEPNHMM i MOXE 3MIHIOBAaTUCb 3aneXxHo Bigd onepaTuBHOI
0BCTaHOBKN, KOHKPETHMX OOCTaBUH YYMHEHHST 3ITO4MHY, 0cobucTocTemn
3MOYMHLIB, HASBHOI onepaTmMBHOI iHbopMaLlii, cun, 3acobiB TOLLO.
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Documentation of Crimes in the Sphere of Spirits Trade

This article is concerned on some aspects of documentation of
crimes in the sphere of spirits trade. Some peculiarities of authorized
units’ activity aimed to disclosing and stopping of crimes associated
with illegal production and disposition of spirits are disclosed; an
algorithm of its documentation is offered.

According to economic indicators spirits are of strategic value for
any country’s economy. Taking into account substantial Ukrainian
potential in spirits, liquors and wine industry, criminals will always be
interested in illegal trade of such excisable products as well as in
illegal firearms and drugs trade.

Nowadays responsibility for illegal spirits production and selling
falls short of this sphere’s standards and country’s economy realities
which causes a threat to citizens’ life and health and major damage
to the state.

Main structural elements of disclosing of crimes elements and
defining of persons who are preparing, committing or already
committed them are determined with regards to spirits trade
peculiarities and authorized operative units practice activity.

Documentation of crimes in the sphere of spirits trade is an
activity of authorized units which is regulated by statuary
enactments and consist of operative measures, workforce and
means complex use in the process of disclosing and
systematization of operatively significant information, examination
and assessment of operative activity results and (with regard to it)
relevant decision making with the aim of operative activity task
solution solving for the benefit of criminal proceedings. This
algorithm of action during documentation process is not exhaustive
and could be changed depending on operative situation,
circumstances of crime committing, persons of criminals, operative
information in possession, workforce, means, etc.

Keywords: operative activity, operative measures, spirits trade,
operative tactical situations, algorithm of documentation.
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YK 351.741(477)

Monbckkull O. KO. — agBokaT, M. Kuis

OPFAHI3ALINHA CTPYKTYPA AEPXXABHUX
OPIAHIB BUKOHABYOI BNAAY (HA MPUKNALI
HALIIOHATbHOI MO YKPATHM)

BucsimneHo cymHicmb noHImmsi 0epxxagHux opaaHie, 30Kpema ix
npusHayeHHs1. Ha nidcmasi HOpM 4YUHHO20 3akoHoOascmea YKpaiHu
y3ae2aribHeHO  CMpPYKMypHO-op2aHisayitiHi - enemeHmu  depxkagHUX
op2aHie 8UKOHasuoi eriadu. 3arnporioHosaHo 30iticHUMU muriosiozizaujio
uux opaanie Ha rpuknadi HayioHansHoi noniuii YkpaiHu.

Knio4yoBi crnoBa: gep)xaBHa Briaga, opraHu gepxasu, anapat
aepXxaBu, TepuTopianbHi opraHu, nybniyHa ocoba, ueHTparbHi
OpraHu BYKOHaBYOi BNaau.

ynpou.eci iCTOPUYHOrO PO3BUTKY [JepxaBHa Bnaga crana
ny6niyHum rapaHToMm 3abesnedeHHs LiniCHOCTI CycninbCcTBa, Lo
3aKOHOMIpPHO BBaXaroTb ii CTIMKOK BNacTUBICTIO. Y Oyab-sKil KpaiHi
BOHA IPYHTYETbCA Ha NPUHUMUNI CTPUMYBaHHA Ta NpOTMBar, WO 3a
TpvBanuin  Nepiog iCHyBaHHA MEPEKOHNMBO  3acBigyMB  CBOKO
edekTMBHICTb. BukoHaBYa Bnaga 3aBAsikM yrnpaBniHCbKIN QisiNbHOCTI
BTIMIOE B XXUTTS pilleHHSA 3akoHoAaB4yol Bnagu. BogHoyac gepxasHe
yrpaBniHHA € OAHIie i3 YHKUIA OepxaBu, Ha peanisaudilo gkol
CnpsiMOBaHe 3aKOHO4ABCTBO KOXHOI kpaiHu [1, ¢. 73].

OpHak pepani vacTiwe B NPaKTUMYHIA - OisSnbHOCTI  NocTae
npobnema wWoAO OpraHi3auiHOi CTPYKTYpUM OpraHiB Oep)KaBw,
a OmKe, BU3HAYEeHHs IXHiIX MNOBHOBaXeHb. PaavkanbHa 3MiHa
3aKOHOAABCTBA, WO perynoe CniBBigHOLWEHHSA NOBHOBaXEHb OpraHis
JepXaBHOI BnagwW, npu3BOAUTb [0 CTaHy PYYHOro yrpasmiHHS
KpalHO, L0 CYTTEBO nepellkoakae peanisauii npaB disnyHUX i
lopnandHmx ocib, 3okpema npas Ta cBobop, cepepn SKMX | NpaBo Ha
OTPUMaHHSA NEBHUX NOCNYr Yy NPaBOOXOPOHHIN cdepi.

3 ornagy Ha cneundiky obpaHoi TeMaTuKM AOCHiLKEHHS, i
MPakTU4YHYy  CMPSIMOBAHICTb, BaXXMMBUM € BCT@HOBIEHHS
TEeOpPeTUYHOro niarpyHTs npatli. BuBYeHH0 acnekTis
PYHKUIOHYBaAHHA AepXaBHUX OpraHiB NPUCBATUNM CBOI JOPODBKN TaKi
BYeHi, sk A. bnarogaphun, O.[HanunesH, O. [dxadaposa,
C. KoHcTaHTiHOB, B. Jlaguuenko, 1O. CipowTaH, B. CkpunHuk,

© Monbebkuin O. 0., 2017
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0. Toguka, B. YipkiH Ta iH. [1poTe BGpakye KOMMMAEKCHOro BUBYEHHS
Cy4acHOi oOpraHisauinHoi 6ygoBM BMKOHABYMX OpPraHiB  Aepxaew,
30kpema HauioHanbHOT noniuii YkpaiHu, LWo i € MeTolo NponoHOBaHOI
cTatTi. [Ans uboro HeoOXigHO peani3yBaTu NEBHi 3aBAaHHS, a came:
BU3HAYMTU NOHATTA AEPXXaBHUX OPraHiB; Ha nigcrasi y3aranbHEHHS
UYMHHOrO BITYM3HSHOIO 3aKOHOAABCTBA CXapakTepuayBaTh CTPYKTYPHi
KOMMOHEHTWN AepXKaBHUX OpraHiB BUKOHABYOl BNnagwu.

ABTOpPM HaB4yarnbHOro MocibHMKa «Teopia OepxaBu Ta npaBay
3a3HavatoTh, LLO AEPKABHUIA OpraH € CKNagHMKoM MexXaHiamy AepxaBu,
O Mae BIACHY CTPYKTYPY, 4iTKO BW3HA4YeHi MOBHOBaXXEHHSA 3
yrpaBniHHS KOHKPETHOK Cepoto CyCNiNbHOro XWUTTS W OpraHivHo
B3aEMOZI€ 3 iHWMMW YaCTUHAMWN OEPXKABHOIO MEXaHi3My.

TakMm 4YMHOM, MOXHaA KOHCTaTyBaTW, WO OpraHam JAepkaBu
npuTamMaHHi Taki O3HaKM:

— CMPSIMOBAHICTb Ha BMKOHAHHSA 3aBOaHb, WO nepenbdayatoTb
peani3auito yHKLI aepxaBu;

— HasABHICTb BHYTPILWHbLOI CTPYKTYPU Ta BigMNOBIAHOI iepapXivHOl
CUCTEMM, YiTKO BM3HAYEHO| 3aKOHOJaBCTBOM,;

— (PYHKUiIOHYBaHHA 3@ NPUHLMMNOM TepuTopianibHOro po3noginy
Bnaau;

— HasIBHICTb Y KOXHOrFO0 TEepUTOpiarbHOro OpraHy [Oep)xkaBu
cTaTycy lopuauyHoi ocobu, 3maTHoi Oyt camMOCTIMHUM i
BiAnoBiganbHMM Cy06’eKTOM npaBoOBMX BiOHOCUMH. Taki opUaNYHI
0cobK MOXYTb MaTU CTaTyC OKPEMOro AepXXaBHOro opraHy abo 1oro
dinii (npeacraBHULTBA);

— BMKOHaHHA BCiX 3aBAdaHb [OepXaBHWX OpraHiB Ha Micuax
YMOBHOB&XEHMMM Ha Te QisudHMMKM ocobamm — [epKaBHUMMU
cnyx6éoBusamMu.

[ep>xaBHM opraH € MOPIBHSAHO CaMOCTINHOW, CTPYKTYPHO He
3anexHO NaHKoK anaparty, sKy [OepXaBa CTBOpKeE AOnsi
NPOBAMKEHHSI YiTKO BM3HA4YeHoro Buay AianbHocTi. KoxHa Taka
NaHKa HagineHa BignoBigHOK KOMMETEHLUIE Ta B Npoueci peanisauii
CBOIX (PYHKUIA 3apyvyaeTbCa OpraHisauinHol, MaTtepianbHOK Ta
NPUMYCOBOIO NiATPUMKOIO Aepasu [2, c. 74].

HuHi B ropucnpyaeHLuii NOWMPEHO € MNOo3ullist, 3rigHO 3 SIKOH
YHKUIAMW opraHiB gepkaBHOI Braan € npiopuTeTHI HAaNPAMM IXHbOT
OISNBHOCTI, Y SAKMX BUSIBNSIETBCA IXHS CYTHICTb i MPU3HAYeHHA B
nepaBHOMY MexaHi3Mmi. KoxeH i3 umMx opraHis, BianoBigHO OO CBOEI
KOMMNEeTEeHL,iT, BUKOHYE MpuUTamMaHHi Momy pyHKUii, Aony4yaoumcb 4o
peanisauii QyHKUiN aepxaBu.
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3HayHa KiNbKiCTb OpraHiB, 30KpeMa MiHICTepCTBa, MalTb
iJEHTUYHI MOBHOBAXEHHA, NPOTE KOMMETEHLiss KOXHOro 3 HUX €
iHOVBIOYyanbHO, afyke BOHWU PI3HATLCA NiaBigaomuicTio [2, ¢. 75-76].
Hanpwuknag, BignosigHo go cT. 2 3akoHy YkpaiHu «[1po HauioHanbHy
noniuito», OCHOBHUMU PYHKLIIMW OCTaHHbLOI €:

1) 3abe3neyeHHs nyoniYHOT Oe3nekn Ta NoOpAaKY;

2) oxopoHa npaB i cBobog nOOWMHKM, a TakoX iHTepeciB
cycninbCTBa 1 Aepxasu;

3) npoTnais 3NOYNHHOCTI;

4) HagaHHA B MeXax, BU3HA4YEHNX 3aKOHOM, MOCHyr i3 AOMNOMOru
ocobam, fiki 3 0COBUCTUX, EKOHOMIYHUX, CouianbHUX NPUYKMH abo
BHaACMiQOK HaA3BMYaNHUX cUTyaLlild noTpedyloTb Takoi gonomoru [3].

3 ornsaay Ha NOMoXeHHS 3aranbHoi Teopil AepXxaBwu Ta npasa,
MOXHa KOHCTaTyBaTW, WO yHKUil, nepeabadeHi OnNa KOXHOro
KOHKPETHOrO [Eep)KaBHOIMO OpraHy, 3yMOBIOOTb WNOro CTPYKTYPY,
enemMeHTM $€Koi MalTb BUKOHYBaTW KOHKPETHI 3aBOaHHA 3agnsi
DOCATHEHHs KiHueBoro edektnBHoro pesynbtaty. OTxe, CTpykTypa
(BHYTpPiWHA opraHisauia, ©ygoBa) opraHy Aep)XaBHOI Bnagn
3anexunTb Big noro ddyHKLiM | 3aBJaHb.

[ns KOHKpPEeTM3aUii CTPYKTYPHUX E€NEMEHTIB Aep)KaBHUX OpraHis
BMKOHABYOI BNaau  Cnig  BU3HAYUTU  MOHATIMHMIA  anapart
OOCNIAXXYBaHOrO MNUTaHHS, 30Kpema 3'dcyBaTh 3MICT KaTeropin
«HauioHanbHa noniyis», «MiHICTEPCTBOY», «TepuTopianbHi opraHu
noniuii», «anapat MiHicTepcTBay.

3rigHo 3 n. 1 c1. 1 3akoHy Ykpainuu «[po HauioHanbHy nonidito»
Ta cT.1lonoxeHHs npo HauioHanbHy noniuito, HauioHanbHa
noniuigs € UeHTparbHUM OpraHoM BMKOHABYOI Biagu, AisIbHICTb
SIKOro CrpsIMOBYETbCA Ta koopauHyeTbca KabiHeTom MiHicTpis
YkpaiHu yepes MiHicTpa BHYTpILWHIX cnpas YkpaiHu [3].

BignosigHo go n.1 cT1.1 3akoHy YkpaiHn «[llpo ueHTpanbHi
opraHMm BWKOHABYOI Bfagu», CUCTEMY LEHTpanbHUX OpraHis
BMKOHABYOl BnaguM CTaHOBNATb MiHicTepcTBa YKpaiHW, 30Kpema
MiHicTepcTBO BHYTPILWLHIX cnpaB YKpaiHW W iHWI LeHTpanbHi opraHu
BMKOHaBYOl Bnagun. Nprnyomy B CT. 6 LbOro 3akoHy 3a3HadeHo, LUO
MIHICTEPCTBO — L& UEHTparnbHUI OpraH BUKOHABYOI Bnaau, SIKUN
3abesnevye popMyBaHHA Ta peani3ye Aep)kaBHy MOMITUKY B OAHIN
yn pekinbkox BusHadeHux KabiHetom MinicTpiB YkpaiHn cdepax,
npoBaMKeHHA sKoi noknageHo Ha KabiHeT MiHicTpiB YkpaiHu
KoHcTuTtyuieto Ta 3akoHaMmu YKpaiHu.
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Cuctema UeHTpanbHUX OpraHiB BUKOHaB4YOi Bnagu — LUe
CKnagoBa CUCTEMW OpraHiB BUKOHABYOI Braau, BULMM OPraHoM SKOT
€ KabiHeT MiHicTpiB YkpaiHu. ¥ cT. 11 3a3Ha4yeHOoro HopmaTUBHO-
NpaBoOBOro akta MWAeTbCA MNpo Te, WO OpraHisauinHo noegHaHa
CYKYMHICTb CTPYKTYPHMUX NiApo3Ainis i nocap, ski 3abesnevyoTb
DIANbHICTE  MiHICTpa, a TakoX BWMKOHaAHHA MOKMadeHuX Ha
MIHICTEPCTBO 3aBOaHb, CTAHOBWUTbL anapaTr MiHICTepCcTBa, SKWU
OYOME OepXaBHUA cekpeTap MiHicTepctBa. [o anaparty
MiHICTEepCTBa HamnexaTb cekpeTapiat i CaMOCTIlHIi CTPYKTYpHI
Niapo34inu, a Noro CTPYKTYpyY 3aTBEPAKYE MiHICTp [4].

BignosinHo po 4.7 T[lonoxeHHa npo MBC  YkpaiHu,
MiHicTepcTBO 3aiiCHIOE CBOI MNOBHOBaXXEHHS1 ©Oes3nocepedHbO Ta
yepe3 YTBOPEHi B yCTaHOBMEHOMY MOPSAOKY TepuTopianbHi opraHu,
a TakoxX 3aknaau 1 yctaHoswm [5].

3rigHo 3i cT. 13 3akoHy YkpaiHu «[po HauioHanbHy noniuito»,
cucTeMy Moniuii  CTaHOBMATb UEHTpanbHUW OpraH ynpasriHHSA
noniuieto Ta ii TepuTopianbHi opraHun [3], WO 3acBigvyye CUCTEMHUN
XapakTep [isnbHOCTI LeHTpanbHUX OpraHis Bnagu.

OTxe, 3 ornagy Ha 3MicT nornoxeHb cT. 11 3akoHy Ykpainu «[po
LEeHTparnbHi opraHn BMKOHAaBYOi Bragwmy», anapaT MiHicTepcTBa — Ue
opraHizauiiHO noegHaHa CYKYMHICTb CTPYKTYPHMX Migpo3ginis i
nocapg, o 3abesnedvyoTb QiANbHICTb MIHICTPa, @ TakoX BUKOHaHHSA
noknageHux Ha MiHiCTepCTBO 3aBAaHb.

BignosigHo o 4.1 [lMoctaHoBn KabiHeTy MiHicTpiB YkpaiHu
«lMpo ynopsgkyBaHHA CTPYKTYpU anapaTty LeHTpaslbHUX OpraHiB
BMKOHABYOI Bnagu, iX TepuTopianbHUX Nigpo3ainie Ta MicueBux
AepXkaBHuUX agmiHicTpauin» Big 12 6epesHs 2005 poky, y cknagi
anapaTty MiHICTepCTB Ta iHWWUX LEHTpanbHUX OpraHiB BUKOHABYOI
Bnagu OyHKLIOHYOTb TaKi CTPYKTYPHI Nigpo3ainu:

— AenapTamMeHT;

— ynpaeniHHs (CaMOCTinHWUI Biaain);

— CaMOCTIHUI CEKTOP;

— BigQin y cknagi aenaptamMmeHTy (ynpasniHHS).

3a notpebu B cknagi genapTtameHTy, ynpaBMniHHA Ta
CaMOCTIHOTO BIAAiNy MOXYTb CTBOPHOBATU CEKTOPU (3i LUTATHOM
UYMCENBbHICTIO HEe MeHLWe HiX ABi oauHuui). Taki cektopu B cknagi
genaptaMeHTy W yhpaBniHHA YTBOPIOOTb MOHAL HOPMAaTUBHY
KiNbKiCTb BigQiniB, a B CKnagi CcaMOCTIMHOro Bigaginy — noHag
MiHIManbHy LWTaTHY YMCESNbHICTE CaMOCTIMHOrO Bigainy. Y cknagi
JenapTaMeHTiB, TrOMOBHUX  yMnpaBeMiHb, ynpasefiHb,  BigAinis
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HauioHanbHOT noniuii mMoxyTb 6yTW BigAineHHa 3i  WTaTHOM
YMCENBHICTIO HE MEHLLE HK TpY NpauiBHUKN.

Takox y cknagi anapaty [esikKux MIHICTepCTB  MOXYTb
dyHKUiOHYBaATK Taki CTPYKTYPHI Nigpo3ginu, gk gupektopatu (ans
BWMKOHAHHS 3aBAaHb, MOB’SI3aHMX i3 NPOBAMKEHHSAM AepXKaBHOI
noniTukM B ogHin abo aekinbkox cdepax komneTeHUil MiHicTepcTBa),
30Kpema AupekTopaT cTpaTeriyHoro nrnaHyBaHHS Ta €BPONEncbKoi
iHTerpauii (onsi BMKOHaHHS 3aBAaHb, MOB’A3aHMX 3i CTpaTeriyHum
nnaHyBaHHAM [isiNbHOCTI MiHICTEpCTBa Ta koopAuHauieto poboTu i3
3abe3neveHHsa peanisauii gepxaBHOI nonitMkn y cdepax, LWo
HanexaTtb 40 KOMMNeTeHLil MiHicTepcTBa), A0 cknafy sikmx 3asBuyai
BXOAATb AMPEKTOP Ta eKcrnepTHa rpyna.

Oxkpemnmun CTPYKTYPHUMMU nigposginamm Oyab-sKoro
MiHICTEepCTBa MOXHa BBaxaTu naTpoHaTHy cnyxby (cT. 12 3akoHy
YkpaiHm  «[lpo  uUeHTpanbHi  OpraHy  BUMKOHaBYOi  BMagwy),
WO KOHCYNbTYyE MiHIiCTpa, 34iIACHIOE NiAroTOBKY HeoOXigHux ansd
BMKOHaHHS 3aBOaHb MiHICTepCTBa MaTepianiB, 3abe3neyye 3B’A30K i3
nocagoBvMmn ocobamu iHLLMX OpraHis AepXxaBHOI BNaau, opraHisaLito
3ycTpide Ta 3B’A3KiB i3 rpomagcbkicTio, 3acobamuM MacoBoi
iHcbopMmaLlii, @ TaKoX BUKOHYE iHLUI JOPYYEHHS MiHICTpa.

[Ons nigrotoBkM pekoMeHgauin LWoao BUKOHAHHA 3aBAaHb
LeHTpanbHOro OpraHy BMKOHABYOI BRaau B LIbOMY OpraHi MOXyTb
CTBOPWUTWU KOJSIErito K KOHCYNbTaTUBHO-AoOpagyuin opraH (cT. 22
3akoHy YkpaiHn «[Mpo ueHTpanbHi opraHn BUKOHaBYOI Brnagny) [4].

Y 3a3HayeHOMY KOHTEKCTi MpuBepTae yBary JgisifbHICTb
AHTUMOHOMOMNBLHOrO KOMITETY YKpaiHu, PoHOy OepkaBHOro MamnHa
YkpaiHn, [epxaBHOro KOMITeTy TenebayeHHs i pagioMOBIEHHS
YkpaiHu, cTaTyc i NTOBHOBaXXEHHS AKUX, 30Kpema cneundiky npeamerta
aAMIHICTpyBaHHS, BU3HAYeHO B 3aKOHOAABCTBI YKpaiHu [4].

Y cknagi anapaty HauioHanbHOro areHTCTBa 3 NUTaHb AEPXKaBHOI
cnyx6u Ta [lepxaBHOro areHTCTBa 3 NUTaHb €NEKTPOHHOTO YpsoyBaHHS
YKpaiHu, KpiM 3a3HauveHux BuLle Miapo3ainis, YTBOPIOKTb reHeparbHi
aenaptameHTn (CTPYKTYpHi Migpo3dinM  Onsi BMKOHAHHSA  3aBOaHb,
MOB’A3aHMX i3 MiArOTOBKOK Ta peanisauicto NPIopUTETHMX HaLlioOHaNbHUX
pecbopM Yy BignoBigHMX cchepax KOMMNETEHLT UMX LEeHTparnbHUX opraHis
BMKOHaB4Ol Bnagu) [6]. Omxe, chopmynioBaHHA O04aTKOBMX 3aBAaHb
abo pyHKUi 3yMOBMIOE HEODXIQHICTE CTBOPEHHS  [0AAaTKOBMX
CTPYKTYPHMX  oauHuMUb.  BopgHouac  6yab-siki  HOBOYTBOPEHHS
OpraHi3aliiHOro  xXapaktepy, CTPYKTYpu OpraHy Bnagm  MiTko
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perrnameHToBaHi 3aKOHOOABCTBOM 3 METOK YHUKHEHHS CBaBiflbHUX
pilLIEHb, L0 MOXHA Bigo0Opa3vTu Ha NpuKNagi NoniLencbKkUX CTPYKTYP.

Tak, y c1.15 3akoHy VYkpaiHn «[lpo UeHTpanbHi opraHu
BMKOHABYOI Bfagn» MpOrosioweHo, Wo TeputopianbHi opraHn noniuii
YTBOPIOKOTL K topuaundHi ocobwn nybniyHoro npasa B AP Kpum,
obnactsx, mictax Knesi Ta CeBacTtononi, paoHax, MicTax, panoHax
y MicTax Ta Ik MbkperioHanbHi (MOBHOBaXEHHSI SIKUX MOLUMPIOTLCS
Ha JeKinbka aAMiHICTpaTUBHO-TEPUTOPIANBHNX OAVHULb)
TepuTopianbHi OpraHu B MexXax FpaHWUYHOI YMCenbHOCTI noniudii Ta
KOLWTIB, BU3HaAYeHUX Ha T1i yTpumaHHs [4]. TeputopianbHi opraHu
noniuii yTBoptoe, nikBigoOBye Ta peopraHizoBye KabiHeT MiHicTpis
YkpaiHM 3a nogaHHaAM MiHicTpa BHYTpIWHIX cnpaB YkpaiHM Ha
nigcTaBi Npono3uuin kepiBHMKa noniuii. CTpyKTypy TeputopianbHUX
opraHiB noniuii 3aTBepaXye KepiBHWMK MOMIUil 3@ MOroaXeHHAM i3
MiHicTpom BHyTpiWHIX cnpaB YkpaiHn [3]. 3asHayeHa Hopma
Bignosigae nonoxeHHaMm cT. 13 3akoHy YkpaiHu «[1po ueHTpanbHi
opraHM BMKOHaBYOi Bnagu», Ae 3adikcoBaHO, WO TepuTopianbHi
opraHu MiHiCTepcTBa YTBOPKOWTb SK OPUANYHI ocobu nybniyHoro
npaBa B MeXax IpaHWYHOI YMCENTbHOCTI AepXKaBHUX CryXOoBLIB i
npauiBHMKIB MiHICTEpCTBa Ta KOLITIB, nepeabayeHnx Ha yTpuMaHHSA
MiHicTepcTBa. BogHouac nikBigoBye Ta peopraHizoBye ix KabiHeT
MiHicTpiB YkpaiHu 3a nogaHHAM MiHicTpa [4].

MiHicTp 3a norogxeHHaM i3 KabiHeTtom MiHicTpiB YKpaiHu moxe
yTBOPIOBATK, MiKBiAOBYBaTW, peEOpraHi3oByBaTM TepuUTOpianbHi
opraHM  MiHicTepcTBa 9K  CTPYKTYpHi  nigposginu  anaparty
MiHICTEpCTBa, He HafineHi craTycom puaudHoi ocobun, LWo
y BMNagky i3 HauioHanbHo noniuieto Ykpainn He nepenbayveHo [6].

3aKoHOOaBYO TaKoX BU3HAYEHO, WO TepuTopianbHi opraHu
MiHICTEpCTBa CTBOPIOKOTL Y pasi, Konu ue nepeabavyeHo nonoXeHHsIM
Npo MiHICTepPCTBO (Y KOHTEKCTi 3a3HadeHoro — [lonoxeHHsMm npo
HauioHanbHy noniuito).

TepuTopianbHi  opraHu  MiHicTepcTBa HabyBaloTb  cTaTycy
IopuanyHoi 0cobu 3 OHSA BHECEHHS 00 €OUHOro OepXaBHOIO PEECTpy
lopuanyHMX ocibé Ta ismuHux ocié — nignpuemMuiB 3anucy npo ix
OEPKaBHY PEECTpaLitio SK HOPUAMYHUX OCID, L0 CBigYMTb MPO IXHIO
BilOKpeMneHiCcTb i NpaBocy6’ekTHICTb. Lli TepuTOpianbHi opraHM MatoTb
CaMOCTiiHUA ©6anaHc, paxyHKM B YCTaHOBax KasHauencTBa, nevatky
i3 306paxeHHAM [epxaBHoro repba YkpaiHu i CBOIM HaiMeHyBaHHSAM,
LLIO TAKOX € O3HAKaMWN aBTOHOMIl FOPUANYHOT 0CobN.

262



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

lMpoaHanizoBaHi BULLE €EMNEMEHTM CUCTEMM Mofiuii MOXYTb
NMOMWUNKOBO po3rnsagatu gk qinii abo npeacrtaBHuytBa. OgHak y
cT. 95 UumBinbHoro kogekcy YkpaiHu 3a3Ha4yeHo, LLUO:

1) chinieto € BigOKpPEMIIEHUI MiAPO3AIN PUANYHOI 0Co0U, SKUIA
po3TalloBaHU no3a 1 MiCLue3HaXOMKEeHHAM i 34iicHoe BCi abo
YacTUHY 1T YHKLUINR;

2) NpeacTaBHMLUTBOM € BIiAOKPEMIIEHMW MiQpO34in HPUANYHOI
ocobu, KM po3TalloBaHWU No3a ii MiCLLe3HaXOMKEHHAM i 3[iiCHIOE
npeacTaBHMUTBO Ta 3aXUCT iHTepeciB topuanyHOI ocobu;

3) BOHM HE BU3HAKTLCSA OPUANYHUMMK OCOBaMK, HaLINATLCA
MarHOM topuan4yHoi ocobu, Wo ix cTBopuna, i AiloTb Ha nigcTasi
3aTBEPMAKEHONO  HEK  MOJSIOXKEHHS. KepiBHukn  pinin  Ta
NPeACTaBHULTB MPU3HAYaTbCA OPUOANYHOK 0CobOol | AitoTb Ha
niacTasi BUAAHOI HEO JOBIipeHOCTi [7].

Monpu Te, WO YacTMHa MNOJIOXEHb, NepeabayYeHnx Uit
cTaTTelo, TEOPETUYHO MOXE CBIAYMTM NPO HasABHICTb O3HaK inii abo
NpeAcCTaBHULTBA TEPUTOPIaNbHUX YTBOPEHb, iX SIK IOPUONYHUX OCiO
nybniyHoro npasa, WO MalTb CaMOCTINHWA 6anaHc, BW3HAaOTb
OKpeEMMMM opraHamu gepkaBHoil Bnagwu.

KpiMm BUCBITNEHUX BULLE XapaKTEPUCTUK CTPYKTYPU OepKaBHUX
OpraHiB, Crig akueHTyBaTW Ha TOMY, WO B MPOLECI AOCHiMKEHHS
opraHizauinHoi 6yaoBn OyOb-AKOro AepXXaBHOrO OpraHy Mamke
3aBXOW NMo3a yBarow 3anuvaeTbCsA NMUTAHHA CTOCOBHO (haKTUYHOro
BUKOHAHHSA (DYHKUIN gepxaBu. Y 3B’A3KY i3 LM CyLLHOK € Mno3uuis
O. Ctapuubkoi, slka 3as3Hadae, Lo AepXaBHuUi anapat opMyloTb
JepxaBHi cnyxboBui, Ge3nocepegHiM 3MICTOM LiSNbHOCTI SKUX €
peanisauis  gepxasHoi Bnagn. Li ocobu  (mepxcnyxb6osLi)
€ [JeneroBaHMMM npeacTaBHMKAMW TpOMadsiH, sKi - 34IMCHIOTb
yrnpaBIiHCbKi (PYHKLiI B gep)XaBHUX OpraHax Ta ycTtaHoBax [8, c. 139].
Omxe, 060B’sI3KOBMM ereMeHTOM Oyab-sKOi CKNaaoBOi AepXXaBHOro
OpraHy € KOMMETeHTHi ocobu, ski OesnocepefHbO 3MiINCHIOITb
yrpaBniHCbKi YHKLiT.

AHanisa 4YMHHOro 3akoHogaBCTBa YKpaiHM Jdae 3Mory [LinTu
BMCHOBKY, LLO AEepXXaBHOMY OpraHy Bragu sk CKMagoBil MexaHiamy
AepXaBu npuTamMaHHa HU3Ka O3HaK, L0 MNONsArawTb Y HasBHOCTI
CTPYKTYpPOBaHOI KOMEKTMBHOI OpraHisauii gepxaBHUX Cny60BL,iB,
po3nogineHnx 3a MpUMHUUNOM  TepuTopianbHOCTI, e  KOXeH
TepuTopianbHUA oOpraH Mae CcTaTyc pUAMYHOI ocobu, | ue
3YMOBJIOE HasIBHICTb Yy HbOrO BRagHMX TMOBHOBaXEHb, $SKi 3a
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JonoMororo cnedianbHux 3acobiB i cnocobiB BUKOHYOTb KOHKPETHI
3aBfaHHs 3 peanisauil BUKOHaHHA (OyHKLIN aep>kasu.

Mi>k CTpYKTYypOIO opraHy AepxaBHOl Briagu Ta Noro gyHKLisMu
HasBHUIA MPUYNHOBO-HACIIAKOBUA 3B’A30K, CYTb SIKOTO MONSirae B
3aneXHOCTi  opraHi3auinHOi CTPYKTYypU opraHy Bif CYKYMNHOCTI
3aBOaHb i PYHKUIN, NOKNageHux Ha opraH 3 ornsagy Ha ponb Ta
NpU3HaYeHHs AepXKaBHOI JisiNbHOCTI B CYCMINbHOMY XUTTI.
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Organizational Structure of the State Organs of Executive Power
Using (the Example of the National Police of Ukraine)

Investigating the issue of state power, the author came to the
conclusion that it has become a public carrier of ensuring the
integrity of society and provides the coherence of its components.
The state power of any country is carried out on the principle of
«containment and countervailing», which over the long period proved
the effectiveness of such coexistence. In particular, the executive
branch of power, called with the help of administrative management,
realize the orders of the legislative branch of power. Public
administration is one of the types of practical activity of the functions
of the state that realize the legislation of each country.
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Often in practice there is a problem regarding the
organizational structure of state bodies, and, therefore, their
authorities. A radical change in the legislation that governing the
relations of state organs of power authorities creates significant
obstacles for individuals and legal entities in realization various
categories of rights and freedoms, including the right to receive
certain services in the law-enforcement sphere.

In the article the author discovers the concept of state bodies
and their main their signs that there is a structured collective
organization of state servants, distributed on the principle of
territoriality, where each territorial body has the status of a legal
entity, which stipulates the presence of his authority, which, with the
help of special means and methods, is called to perform specific
tasks that are consist in performance of state functions.

On the basis of such signs and with the help of current
legislation of Ukraine, structural and organizational elements of state
executive bodies are generalized by author. Investigated
typologization of organs of state power is proposed to be considered
on the example of the national police of Ukraine.

Keywords: state power, state bodies, apparatus of the state,
territorial bodies, public bodies, central executive bodies.
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YK 343.148

Kosaneecnka €. B. — acnipaHT HauioHanbHoi
akagemii BHYTpIiLLHIX cnpas, M. KuiB

NMPOLIECYAIIbHI TA KBANI®IKALIAHI BUMOI'U
A0 NMPABOCYB’€EKTHOCTI CMNEUIANICTA-MEOAUKA
TA CyYAOBOIo EKCIMNEPTA, AKI BEPYTb YYACTb
Y KPUMIHANTbHOMY MNMPOBALOXEHHI

lpoaHarizoeaHo KpuMiHanbHe npoyecyanbHe 3aKkoHO00ascmeo
ma  HU3Ky  8idoMYyux  HOPMamueHO-rpasosux  akmie,  Wo
peanameHmyrOme y4acms creuianicma-meduka U cydogo-meduyHo20
ekcriepma 8 KpUMIHanbHOMy  MPO8adXKeHHI. LocnidxeHo
npouecyanbHe cmaHosuwe, rfpasa U 0608’a3KU cyb’ekmie, W0
gosio0itomb  cnieuianbHUMU  MeOUYHUMU  3HaHHsSMU. BuceimneHo
acrnekmu KearnighikayiliHux eumoe, sIKUM 80HU Marompb eidrosiGamu.
AKueHmogaHo Ha 3MiHax, wo eidbynucsi 8 03HaveHil cghepi nicrs
npulHImMms YuHHoeo KpumiHanbHO20 rnpouecyasibHo20 KodeKcy
Ykpainu. BusieneHo Hedoniku Mpagoeo2o peayriosaHHs 3a3HadyeHol
npobrniemu. Po3pobrieHo rnpono3uuii wodo 600CKOHaNEeHHS HOPM
8iMYU3HSHO20 3aKoHo0ascmea, siki pearameHmyrms Uto QisiribHICMb.

KnrouoBi cnoBa: cyagoBO-MeOuYHWIA eKcnepT, cnewianicT-

MeauK, nikap Yy KpuMiHanbHOMY nPOBa[XeHHi, npolecyanbHi 1
OCBITHI BUMOIK [0 fikapsa Ta ekcnepTa, cneuianbHi MeanyHi 3HaHHS.

Oco6nMBo Hebe3neyYHNMUN € 3MOYMNHN, L0 NOCAralTb Ha XUTTS Ta
3gopoB’ss nmoavHu. Cneundpika iX poscrigyBaHHS 3yMOBIEHa
06’eKTUBHUMUN Ta CYO’eKTUBHMMM YMHHWMKamu. Lle cTocyeTtbes
LUMPOKOro crnekTpa crnocobiB no3baeneHHA ocobu xutta abo
3anofisiHHA TiNeCHUX YLKoaAXeHb, Lo 6es3nocepedHbO BU3HAYae
cnigoBy KapTUHY 1 nepenbavae akTMBHE BUKOPUCTaHHSA cneLianbHux
3HaHb, NepenyciM y ranysi MeguuuHu, nig vyac obpaHHs 3acoOiB i
MeToAiB OTpMMaHHs iHdopmaLii, HeobxiaHOI Ansi BCTAHOBIEHHSA
0ocobu, sika BYMHUIA 3MOYMH.

3any4deHHsa cnewianicTiB i3 ranysi MeguuMHU Cnpusie LWBUAKOMY,
ycebiyHOMy 11 OBG’€KTMBHOMY  BWKOHAHHIO  3aBOaHb  WOOO
po3cniayBaHHS 3MOYMHIB.

3 ornagy Ha ¢opMu 3acTOCyBaHHS creuianbHUX MeOUYHUX
3HaHb, OOUINbHO AOCnigMTU NpaBoCcy®’eKTHICTb cneLianicta-mMeavka

© Kosanescbka €. B., 2017
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W CydoBOro ekcnepra nig 4ac [JOCyAOBOro po3CrigyBaHHA Ta
Cy[0BOro cnigcrsa.

3asHayeHy npobnemaTtuvky npoaHamni3oBaHO B Mpausax Takux
yyeHux, sk B. M. Maxo, b.B.PomaHtok, |. M. CopokoTsriH,
B. KO. CteueHKko Ta iH.

LisnbHiCTb cyqoBOro ekcrnepta B npoueci 4oCy4oBOro cniacrea
pocnipxysanu T. B. Asep’aHoBa, P. C. benkiH, O. O. Bonobyesa,
M. M. lwenko, B. K. Jlncnyenko, E. b. MenbHukoBa, b. B. PomaHtok,
O. P. PoccuHcbka, M. O. CenisaHos, M. I'. LLlepB6akoBcbkun Ta iH.

3anopykold  BUCOKOI  SKOCTi  pPO3CMigyBaHHS  3MI0YMHIB €
«3aCTOCYBaHHS Mig Yac NpOBaMKEHHS 3HaHb i3 Pi3HMX ranysen Hayku
" TexHikn» [1, c. 7].

lMpouec QokasyBaHHSA B KpUMiHANbHOMY MPOBaXeHHi — ue
NiaTBEPAXKEHHS BiANOBIAHMMW  [OKa3aMuy  adekBaTHOro  Ta
NpaBUITbHOrO BIATBOPEHHSA W BiAOOpaXXeHHs peanbHUX OOGCTaBWH
noail 3NMo4YnHy.

PoscrnigyBaHHa 3M04uHiB  nepepbavae po3pobneHHs  Moro
MOTMBOBAHUX, LifIbOBMX Ta igeanbHUX OPM i NnaHiB, WO MOXNUBE
nuwe 3aBOsKM  3aCTOCYBaHHIO HeoOXigHMX 3HaHb, a came
cneuianbHux. PoscnigyBaHHA 3no4mHiB NpoBagaTb ocobu, siki MatoTb
NpoecCiHi 3HaAHHA B ranysi npasa Ta NEBHUMMU 3HAHHAMM B iHLLMX
ranyssix Hayku, TeXHiku, MucTeuTBa.

Y OoCKOHaneHHs HaYyKOBMX MeToaiB KpUMiHanbHo-
npouecyanbHOro nisHaHHA nepenbayae akTMBHE 3aCTOCYBaHHA
cneuianbHMX 3HaHb iHWWMK paxiBusaMK, K gonyyarTbCs 00
po3cnigyBaHHA 3MOYMHIB, Cheuiani3yloTbCad Ha OKpeMmx Buaax
DisSNbHOCTI, 30KpeMa CyAoBin MeguumHi [2, c. 149].

CneuianbHi 3HaHHA € BaXnMBMM nNpoLecyanbHUM HCTUTYTOM,
SKMA  BCTAHOBMIOE MigcTaBM y4yacTi ocib, 00isHaHMX Wwono
po3cnifgyBaHHA 3MOYMHIB, @ TaKOX YMOBM 3aCTOCYBaHHS 3HaHb i3
HenpaBoOBUX ranysen y KpumiHanbHOMY npoLeci [3, c. 26].

Mig 4yac pocnimkeHHA QakTUYHUX OB6CTaBUH Yy  KOHTEKCTI
MeOMLMHM MOCMYroBYOTbLCA Nvwe TuMM 3acobamm, crnocobamu i
MeTogamMu, SKi FPYHTYIOTbCA Ha MNEeBHUX MNPaBOBUX HOPMax.
Lli pocnigkeHHA 34INCHIOTL creuiaribHO BMOBHOBAaXEHI Ha Ue
oco0u BiANOBIAHO A0 KOMMETEHLT Ta cneuianbHUX 3HaHb.

3acTocyBaHHS cneuianbHUX MeOUYHMX 3HaHb Yy PO3ChigyBaHHI
KpMMiHanNbHUX MNpoOBaKeHb MaE Ha MeTi: NpoBeAeHHs CyaoBOi
eKcnepTusn, WO Hadae ChigyoMy 4Yu cyay MOXIMBICTb OAepXaTu
HOBi OOKa3u; 3anydeHHs daxiBua 0o ornaay Micus noAii Ta iHWwmX
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cnigumx Ain; BUKOHAHHSA BigNOBIAHMMKU ocobamMu KOHCYMbTaTUBHO-
[oBiaKoBMX (hyHKUin [4, . 16].

[MWTaHHsa Npo UiNbOBe 3acTOCyBaHHA crelianbHWUX 3HaHb TIiCHO
noe’sisaHe i3 dhopMamMu ix 3aCTOCyBaHHsI Mig dYac po3cnigyBaHHS
3MOYMHIB.

3actocyBaHHA cneuianbHWX 3HaHb Ha CTagisx AoCydoBOro
po3crnigyBaHHa Ta CyOoOBOr0O po3rnsagy perynie  KpumiHambHe
npouecyarnbHe 3aKOHOOABCTBO YKpaiHW. Y Mexax KpUMiHanbHOro
npoBamKeHHA (Konu noctae notpeba B HayKoBUX, TEXHiYHUX abo
iHLIMX cneuianbHUX 3HaHHSIX) Npu3Ha4vaTb ekcneptnay (4. 1 cT. 101
KpvmiHaneHoro npouecyansHoro kogekcy (KIMK) Ykpainu) abo
3anpowyoTb credianicta gna  yyacTi B 34IMCHEHHI  crigumnx
(poswykoBux) gin (ct. 71 KMK Ykpainm).

OgpHieto i3 opm 3acTocyBaHHA cheLianbHUX 3HaHb € y4acTb
creuianicta B NpoBeAeHHi crnigumx (po3WwyKkoBMX) Aid, WO Mae Ha
MEeTi PO3LUMPEHHSA MPaKTUYHMUX MOXIMBOCTEN CRIAYoro LWoao
kBanicpikoBaHOi peanisauii neBHMX cnigunx Agid, o6’ekTMBHE W
ycebiyHe 3'sicyBaHHA obCTaBMH Nofil, a TakoX BUABMEHHS, dikcalito
Ta BUWITyYEHHA MatepianbHUX OO’eKTIB 3aBASKA BUKOPUCTaHHIO
NPOMECINHNX 3HaHb | HABMNYOK.

Mig yac poscnigyBaHHA 3M0YMHIB MPOTU XUTTS Ta 300pPOB’sI
ocobu, Hanpuknag ybuscTBa, y4acTb creuianicta B ranysi cyaoBoi
MeauUuMHM € ODOB’A3KOBOK. 3a HEMOXITMBOCTI Takoro daxisus
yyacTi 4o ornagy Tpyna Ha Micui Moro BUSIBIIEHHS 3anyyaloTb iHLIOro
nikaps (cT. 238 KIK YkpaiHn).

3rigHo 3i cT. 71 KIK YkpaiHn, cneuianict — ue ocoba, sika
BONOAi€ cneuianbHUMN 3HAHHAMW Ta HaBUYKaMWM 3aCTOCYBaHHS
TexHiYHMX abo iHWnX 3acobiB i MOXe HaJaBaTu KOHCyNbTaLii nig yac
OOCy[O0BOro po3crigyBaHHA Ta CyAOBOrO po3rfisigy 3 NUTaHb, WO
noTpebyoTh BiANOBIAHUX cheLianbHMX 3HaHb | HABMYOK, Bepe yyacTb
y NpoBefeHHi crnig4yoi Aii nig Yyac AocygoBOro poschnigyBaHHA Ta B
cynosomy posrnagi [5].

3 npunHATTAM 2012  poky umHHOro  KIMK  YkpaiHu,
Ha nNpoTuBary nonepeaHbLOMy, 3aKOHOAaBeLb BU3HAB creLianicra n
ekcrnepTa y4aCcHUKaMmn KpMMIHanbHOro NPOBaKEHHS.

KpumiHanbHe npouecyanbHe 3aKOHO4AaBCTBO He OOMeXye KOmo
Cnigymx Ain, 4o yyacTi B AKMX MOXYTb 3anyyaTu crneuianicta B ranysi
MeauMLMHK, Xo4a 1 nepenbavae Bunagku 0BOB’SA3KOBOro 3anyyeHHs
CyAOBO-MEAM4YHOIO eKcrnepra, a KOonu LUe HEMOXNMBO — fikaps,
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30KpemMa [And 30BHIWHBLOro ornagy Tpyna W ekcrymadii (cT. 238,
239 KK Ykpainm).

AHani3a KpuMmiHanbHOro npoLlecyanbHOro 3akoHOA4aBCTBa Ta
NPaKTUYHOI  OiSNbHOCTI  3acsBigvye, WO cneuianictm B ranyai
MeauLMHM MaTb BpaTu yyacTb Yy OONUTI SIK HEMOBHOMITHIX, Tak i
MOBHOJITHIX OCI0, WO CTpaXaatoTh Ha MEBHI 3aXBOPIOBAHHS, a TaKOX
B iHWMX cniguux Aigax (ornsgi micusa noAii B MegudHMX ycTaHoBax,
NpoBedEeHHI TaM OoOwWykiB, BWINY4YeHHIi N oOrnsgi  MeauyHoil
OOKyMeHTaLil Towo). BoHn HagatoTe gonomMory crigvyomy 3a notpebu
OTpUMaTKU 3pa3ku KPOBi, CIIMHK, BOJIOCCH, KICTOK abo iHWMX YacTuH
Tina noauHu onsa nopiBHANBHOrO OOCHIMAXEHHS Nig Yac NpoBeaeHHSs
B KpPUMiHaNbHOMY MpPOBa[XeEHHi CyOOBO-MeOUYHOI eKcnepTusn
pedyoBMx AokasiB [6, c.65-69]. Takox nikapiB 3anyyalTb A0
3AICHEHHS cnigumx (po3LwyKoBMX) Ai 3a ydvacTi manonitHboi abo
HEMOBHOMITHLOI o0cobu (4.1 cT.227 KIK YkpaiHn), nig 4ac
npen’sBneHHs ocobu Ans BnidHaHHA (4.8 cT. 228 KK YkpaiHw),
npea’siBneHHs Tpyna anst BnisHaHHa (cT. 230 KK Ykpainn), ornagy
(4.3 c1.237 KIMK VYkpainn), cnigdoro ekcnepumeHTy (cT. 240
KIMK Ykpainu), ocsigyBaHHA ocobu (4.2 cT.241 KIK Ykpainu),
OTpPUMaHHSA 3pa3kiB Ans ekcneptuau (4. 1 cT. 245 KIK YkpaiHn).

BignosigHo o 4. 3 c1. 71 KIK YkpaiHu, CTOpoHM KpUMiHanbHOro
NpoBa[KEHHA MaloTb NpaBo Mig Yac CyAOBOro po3rnsay 3asiBnsTu
KINOMOTaHHA MpO 3arlyvyeHHs crneuianicta abo BUKOPUCTaHHSA MOro
NOSICHEHb | ONOMOTHI.

3rigHo 3 Hopmamu 4.4 cT1. 71 KIK YkpaiHu, cneuianict mae
npaso: 1) CTaBUTM 3anuUTaHHA YyyacHMKam MpoLecyanbHOi Aii 3
O03BOMy CTOPOHU KPMMIHaINbHOIO NPOBaAXEHHS, sika MOro 3anyyuna,
un cyay; 2) KopucTyBaTUCH TexHiYHUMKM 3acobamu, npunagamun Ta
crneuianbHumM  obragHaHHAM;  3) akUeHTyBaTu yBary CTOPOHMU
KpMMiHanNbLHOrO MpOBaKEHHS, sika MOro 3anydmna, abo cygy Ha
XapakTepHUX OOCTaBMHAX 4M OCOBGIIMBOCTAX peYen i LOKYMEHTIB;
4) o3HavoMnioBaTK 3 NPOTOKOMNaMK npouecyanbHUX Ain, y SKUX BiH
OpaB y4acTb, i MogaBaTM OO HUX 3ayBaXeHHd; 5)ogepxyBaTu
BMHaropogy 3a BMKOHaHy poboTy Ta BigWKOQyBaHHA BUTpaT,
MOB’sI3aHUX i3 MOro 3ary4yeHHsIM OO0 KPUMIHAIbHOrO MpPOBAMKEHHS.
Okpim uboro, y Kogekci 3akpinneHo neBHi o6OB’A3kM crnevianicTa,
a came: 1) npmbyTn 3a BUMKNMKOM OO Chigyoro, npokypopa, cygy i
Matu npu cobi HeoOXxigHi TexHiyHe obnagHaHHsA, MpUCTPOi Ta
npunagn; 2) BUKOHyBaTWM  BKa3iBKM  CTOPOHU  KPUMIHAMbHOMO
NPOBaKEHHSA, IKa WOro 3anyyuna, Ym cygoy Ta gaBaTul MOSICHEHHSA
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LLIOAO MOCTaBMEHUX 3anuTaHb; 3) He PO3roriowwyBaTy BIGOMOCTI, SAKi
6e3nocepedHbO CTOCYTbCHA CYTi KPMMIHaNbHOIO NPOBAaMKEHHS Ta
npouecyanbHUX [i, 34INCHIOBaHMX Mig 4ac HbOro Ta 4K crtanwu
BiJOMi cneuianictoBi y 3B'A3Ky 3 BWKOHAHHAM WOro OOOB’A3KIB;
4) 3agBMTU caMoOBIaBi4 3a HasBHOCTI obcTaBvH, nepenbaveHmx
KK Ykpainm [5].

OpHieto 3 ronoBHMX BMMOr [0 cheuianicta (sK i ekcnepTta,
3any4yeHoro [0 KpMMIHaNbLHOrO MpoOBaKEHHs), BigMNOBIOHO .00
cT. 79 KMNK YkpaiHn, € 1oro HesauikaBneHiCTb Yy pesynbTarax
po3cnigyBaHHs cripaeu. 3rigHo 3 4. 2 cT. 79 KI1K YkpaiHu, cnedianict
Ta eKkcnepT He MalTb npaBa 6paTtM yyacTb Yy KpUMiHaNbHOMY
NpoBapKeHHi B pasi, SKWO BOHW NPOBOAUNM pPEBI3il0, MNepeBipKy
TOWO, Marepianu  SKUX  BUMKOPUCTOBYKOTb Y  KOHKPETHOMY
KpUMiHanNsLHOMY NpoBaXeHHi [5].

Y c1.80 KIK YkpaiHm 3acbikcoBaHO 0OOOB’sI30K ekcriepTa W
creujanicta 3as#BMTM NPO CaMOBIABIA, @ TaKoX MPO MOXIUBICTb
ocobam, sKki 6epyTb y4acTb Y KpMMiHANbHOMY NPOBAaMAXEHHI, 3asBUTU
M BigBiA. Y pasi 3a00BOMNEHHs BiABOAY eKcrnepTa yu chewianicra,
npo wo maetbca B 4.2 cT. 83 KIK YkpaiHu, OO KpuMiHanbHOro
NPOBa[XXEHHS 3anyyalTb iHWWX YYaCHWKIB (Y CTPOK, BU3HAYEHWN
cnigunm cygaeto, cygom) [5].

3akoHoOaBYi  MOMOXEHHs NiATPUMMYKOTb | HaykoBui. Tak,
E. B. MenbHukoBa BBa)xae, WO «He3alikaBreHicTb cneuianicta
CTaHOBWUTb NpoLuecyarnbHy rapaHTiio Moro 06’eKTUBHOCTI». Libomy
cnpusiloTe  MEBHI  MpaBwuna, 30Kpema  LWOAO  3arnpoLleHHs
Hes3alikaBneHoro Ta BiABI4 3auikaBneHoro B pesynbTaTti crnpasu
cneuianicta [7, c. 8].

Mu noginsemo aymky O. O.Bonobyesoi npo Te, WO BapTo
nepeabaunTn HOpMy, sika BU3Ha4ana 6 BignoBigHi CaHKUii ekcnepTy
Ta cneuianicTy 3a HEBUKOHaHHA BMMOT Npo camosiasig [8, ¢. 51].

BBaxxaemo 3a pgouinbHe AonoBHUTU KpuMiHanbHWn Kogeke
Ykpainu cT. 385" Takoro 3MmicTy: «BigmoBa ekcnepTa Ta cneuianicta
Bi4 BMKOHaHHA Bumor cT.80 KIMK YkpaiHm nig 4ac AocyaoBoro
po3cnigyBaHHS YM CyQOBOro po3rnsafy, WO CNpUYMHUIIO BUHECEHHS
Cy[OM HEOOI'pYHTOBAHOIO PilLIEHHS».

Poscnigytoun 3mo4MHM MpOTU XUTTS Ta 300poB’da  ocobu,
CNigyvi, 3anexHo Bi4 XapakTepy 3MnouuHy, BUpilye, nikapa Kol
crneuianisauii NOTPIGHO 3any4nTy 40 y4acTi B NPOBaOXEHHI.

3rigHo 3i cT. 71 KIK YkpaiHu, crigumii MoXXe Ha BnacHUiA po3cyq
3anyyaTu nikapiB BignoBigHOI cneuianbHOCTI (Xipypr, CTOMaTonor,
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negiatp Towo). Tak, 3a HAgBHOCTI Tpyna Ans BCTaHOBMNEHHS 0cobu
NOTepmninoro MoXyTb OyTW KOPUCHMMMK 3HaHHS fikaps-cTtoMaTornora,
KU 3a pesdynbTatamm ornsay nNpoTesis i nnomboBaHux 3ybiB Moxe
noBigOMMTU Ha Micui neBHy iHdoOpMauio, WO JdacTb 3Mory
BCTaAHOBUTW MOro ocoby [6, c. 95].

3 ornagy Ha Te, WO B MOBCSKOEHHOMY XUTTI Aefari yacTiwe siK
XIiHKM, Tak i YONoBiKM 3BepTalTbCA 3a JOMOMOro A0 MNacTUYHMX
XipypriB, peTenbHUA Ornag MOBepXHi Tina chneuianictToMm AonoMoXe
BUSIBUTW ManornoMiTHi Cnian nepeHeceHMX onepalin, a oTxe,
BCTAHOBUTK ocoby [9, c. 2-3].

BusHauatoun, nikaps kol cneuianizauii gouUinbHO 3anyyaTtu Jo
NPOBaPKEHHS, CRiAYMA MOBMHEH 3HATW, AKMM KBanidikauinHum
BMMOram mae Bignosigatu nikap.

3rigHo 3i cT. 74 OcHOB 3aKOHOAABCTBa NMPO OXOPOHY 340POB’S,
00 MeAWNYHOI OiNbHOCTI JOMNYCKalTbCA 0CODU, SKi MaloTb HamNeXHy
creuianbHy OCBITY © BignosigaloTe €auHWM  KBanidikauinHnum
BMMOram. €auHi keanidikauiiHi BUMOrM 00 ocCid, ski 3anMaroTbCs
neBHUMU BuAaMU MeaudHOI Ta apmMaueBTUYHOI  AiNbHOCTI,
BCTAHOBSIOE LEHTpanbHMMA OpraH BUKOHaBYOl Bragn y cdepi
oxopoHu 3gopoB’a [10]. OgHUM i3 ronoBHMX 3aKOHOOABYMX aKTiB,
SAKUMW Chif KepyBaTUCS Nifg Yac BU3HA4YeHHS KBanidikauinHUX BUMOT,
3aCTOCOBYBaHUX [0 cheuianicta-mMeauka pisHUX cheLianisauin,
€ [JoBigHuK KBanigikauinHMX XapakTepucTuK npodbeci npauiBHUKIB
CUCTEMWN OXOPOHW 3[40POB’s, 3aTBepxeHun Hakazom MiHicTepcTBa
OXOpOHM 300poB’st YkpaiHu Big 29 6epesHsa 2002 poky Ne 117,
i TlonoxeHHA nNpo NOpsSOOK NpPOBEAEHHs aTecTauil nikapis,
3aTBepAXeHe Haka3oMm MiHicTepcTBa OXOPOHM 3400pOB’a YKpaiHu Bif
19 rpyaHs 1997 poky Ne 359.

HannowwmpeHiwow  opMOK0  BUKOPUCTAHHSA  cneuianbHUX
MEeOMYHNX 3HaHb Y KPUMiIHANbHOMY CYOOYUHCTBI € CyJOBO-MeanyHa
ekcneptmnsa. besnepeyHo, ekcrnepTHe [OCIMKEHHA € HanbinbL
TOYHUM, T'PYHTOBHMM i BcebiyHMM. BucHOBOK ekcnepta mae
Heabusike JoKa3oBe 3Ha4eHHs. [pouegypa nigrotToBkM Marepianis,
npu3HadYeHHs N BUKOHAHHS eKCnepTu3u nepesipeHa BaraTopiyHuMm
JOCBIOOM | feTanbHO pernaMmeHToBaHa.

Axkwo nepen cnigumMm (Cygom) noctae npobrema oTpUMaHHA Ta
OLiHIOBaHHA [0OKa3iB, pO3B’A3aHHA $KOI MnoTpebye 3acToCcyBaHHS
creuianbHUX 3HaHb, BiH 3anydyae CygoBOro ekcnepra Ans
Ofep’KaHHSA Bif HbOro BiANOBIOHMX pekomeHaauin [4, c. 59].
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BignosigHo o ct. 69 ta 101 KK Ykpainu, cynosunm ekcnept —
ue ocoba, sika Borofie HayKoOBUMW, TEXHIYHMMKU abo iHWKMK
crneuianbHUMKM 3HaHHAMM, Ma€ NPaBO MPOBOAUTU €KCrepTusy i Akin
OOpYyYeHO AocnigKyBaTu 00’ekTw, siBULLA Ta Mpouecu, WO MICTSTb
BiJOMOCTI npo 0o6CcTaBUHU BYNHEHHA KPUMiHaNbHOro
NPaBOMOPYLLUEHHS, @ TaKoX AaTu BUCHOBOK 3 MUTaHb, siKi BUHUKAKOTh
nig Yac KpMMiHanNbLHOro NPOBaAXKEHHS | CTOCYHTbCA chepu i 3HaHb.

CynoBuii ekcnept € OAHOYacCHO MpoLecyanbHOoK ocobok Ta
HocieM cneuianbHUX 3HaHb. [lpouecyanbHi yMOBM  AiSANbHOCTI
Cy[OBOro ekcrnepta pernameHToBaHi nonoxeHHsamu KITK YkpaiHu,
a came: BiH He 3alikaBneHun y pesynbTaTax CrnpaBu; Ma€ 3aKOHHI
nigcTaBu Ang BigBOOY YM CaMOBIABOAY; AOOPOBINbHO BUKOHYE CBOI
00OB’AI3KM i3 3aCTOCYBaHHSA cneuianbHUX 3HaHb 3a 3aMOBIEHHSIM
BM3HAYeHMX 3aKOHOM Yy4yacHukiB npouecy. TobTo, 3 nornagy
npouecyanbHOro npaBa, CydOBUMKA  eKCcnepT €  ogHuM i3
npouecyanbHUx cy0’ekTiB, siKi CNpUSAOTb 3AIMCHEHHIO MpaBocyans.
3 no3uuin Hayknm KpMMIHanNiCTUKN YMOBOK BM3HAHHSA 0CObu CyqoBUM
€eKCnepToM € HasABHICTb Y Hel HeobXiAHWMX 3HaHb | peanbHuX
MOXIMBOCTEW ANst HA4AHHSA BUCHOBKY 3 AOCHIAKYBAHMX MUTaHb.

Takum u4mHOM, hisnyHa ocoba MoOXe BUKOHYBaTU OBOB’A3KU
CyOoBOro ekcnepra: 1) 3a HasiBHOCTI creLianbHUX 3HaHb i NPaKTUYHUX
HaBUYOK Yy ranysi MeguuuHu, HeoBXIOHNX AN BUKOHAHHSA eKCNEePTHUX
3aBOaHb; 2)3a YMOB [OTPUMaHHsl npouecyanbHUX BUMOT LWOJO
HesauikaBneHocTi 1 B pesynbTatax cnpasu. Cnigcteo 3anydae
CyOOBOrO eKkcrnepTa [0 BWKOHaHHs 3aBOaHb, MOB'A3aHMX i3
HEBU3HAYEHICTIO YMHHIIKIB, LLIO BMMMBAOTb Ha iHhOpMaLliiHi npouecy,
HEMOBHOTOK BMXiOHUX [OaHUX, a Takox OpakoM [eTepMiHOBaHUX
anroputMmiB  iX BUKOHaHHsA. Taki 3aBAaHHA peanisyloTb  LUMSXOM
BUKOPUCTaHHA MeTOoAiB CyA0BMX ekcrnepTus [4, c. 61].

3rigHo 3i c1.242 KIK VYkpaiHM, npoBeOeHHs1 eKcnepTusm €
060B’A3KOBUM A5 BCTAHOBMEHHS MPUYUH CMEPTI, BUSHA4YEHHS TSDKKOCTI
M Xapaktepy TiNEeCHUX YLIKOOKEHb, 3'ACyBaHHS BiKy 0COBW (SKWO Le
HeOobXigHO ANst BUPILLEHHSI NMUTAHHSA NPO MOXIMBICTb NMPUTATHEHHS i OO
KpMMiHanbHOI  BiQNOBIAANbHOCTI, a B iHWWA cnocid oTpumaTtn Ui
BiJOMOCTi HEeMOXNMBO), CTaTeBOi 3pifiocTi MoTepninoi ocobu B
KPUMIHanNbHUX NPOBaMKEHHAX LUOAO 3M04YMHIB, nepenbdadeHnx ct. 155
KpumiHanbHoro kopekcy YkpaiHu. OkpiM LbOro, 3akoH 3000B’A3ye
cnipyoro mig 4Yac npoBedeHHA OONUTY HEMOBHOMNITHLOMO CBidka 3a
noTpebwu 3anydatn nikaps (4. 1 cT. 227 KIK Ykpainn).
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OCHOBHMM  tOpMAMYHMM  QaKTOM, Ha MNigCTaBi SIKOrO BUMHUKaE
cvcTeMa npolecyanbHUX BIQHOCKH LWOA0 B3aEMOAiT CyqoBOro ekcneprta
3 iHWuMK npolecyansHUMK Cyb’ekTaMmu, € MOCTaHoBa CRigvyoro 4
yxBana crigyoro cyggi abo cygy npo NpOBEAEHHSI EKCNEPTU3N.

Y npoueci pocnimxeHHs O0O0’eKTiB CyOOBUN eKcnepT MoXe
BCTAHOBIIOBATU OOCTaBMHU, LLO MakTb 3HAYEHHS AN CnpaBu Ta
oo sikux Momy He Byno noctaeneHo nutaHHa [11, ¢. 76], a Takox
BUABNATM  HOoBi  cnign. OsHaomnioouymcb 3 obcTtaBuMHaMu
KpMMiHanNbLHOro NpPoBaXXeHHs!, AOCNIAXYOUM peyoBi AoKa3u, ekcnepT
MOXe MOBHiWe, HPK Crigyun i cyd, BU3HAYUTU KOO MUTaHb, LWO
nignaraiTb ekcnepTHOMY AocnifXeHH. B okpemux Bunagkax BiH
34aTHUIN BUSIBUTU HOBi 06CTaBMHM, O MalOTb CYTTEBE 3HAYEHHS OIS
BCTAHOBJIEHHS iCTUHW. Y BCiX LUMX BUNagkax igeTbCa Npo Tak 3BaHy
eKcnepTHy iHiuiaTMBY, 3a $KOI CyOOBMW eKkcrnepT Mae [AeTanbHo
BigoOpaaTn B OMUCOBIN YaCTUHI BUCHOBKY OOCTaBMHU BUSIBIIEHHS,
dhikcauii, BUNny4yeHHsa Ta gocnigaxeHHs umx cnigis [12, ¢. 199].

Micna npoBedeHHA MpuU3Ha4YeHol CRigvvMM, ChigyMMm Cyagero uu
cyoom abo 3a 3BEPHEHHSIM CTOPOHU KPUMIHAMNbHOrO NPOBaXeHHS
eKkcnepTnsn 3asHadeHa ocoba Hagae BMCHOBOK CYAOBOrO eKcrnepra,
KU Mae gokasoBe 3HayeHHs [12, c. 3]. Tak, cT. 69 KIK Ykpaiuun
3000B’A3ye ekcnepta 3’(BUMTMUCS 3@ BUKIIMKOM CRig4yoro i gatu
00’€KTMBHMA BWUCHOBOK 3a MNOCTaBMEHUMU MNUTAHHAMU. HAKLIO
NMUTaHHSA He HanexaTtb 4O cdepu creuianbHUX 3HaHb ekcriepTa abo
HaJaHi nomy MaTepianu HefoCTaTHI ANA NpoBeAeHHs OOCHIMKEHb,
TO eKcrnepT NMCbMOBO iHhopMye 0COOBy, sika MOro 3anydumna, 4um cya,
WO OOpyyYyMB NPOBEAEHHS  EeKCNepTu3n, TMpo  HEMOXIUBICTb
NPOBEAEHHS eKCNEPTU3N.

UnHHe KpuMmiHanbHe npouecyarnbHe 3aKOHOAABCTBO i HOpMMU
3akoHy Ykpainu «[po cygoBy ekcneptu3y» Big 25 notoro 1994 poky
pernamMeHTyloTb  [iANbHICTb  CyQoOBOro  ekcnepta Ha  cragil
[O0CyO0BOro po3chnigyBaHHS.

3rigHo i3 UMM 3akoHOM, Cy0BMIN eKCnepT He3amnexHo Big Buay
CyOOUYMHCTBa 3000B’si3aHWUA: NPOBECTU MOBHE OOCHIMKEHHSA i gaTu
06r'pyHTOBaHUA Ta OB’€EKTMBHWUIA MUCbMOBUMA BWCHOBOK; Ha BUMOrY
opraHy [AisHaHHs, cnig4oro, nMpoKypopa, cyaai, cyay gatu
PO3’ACHEHHS OO0 HaJaHOro HMM BUCHOBKY; 3asiBNATW CaMoBiABIA
3a HasdBHOCTI nepegbayeHMX 3aKOHOAABCTBOM  MiacTaB,  SKi
BMKIIOYAOTL MOro ydacTb Yy cnpasi. Takox CyaoBWIiA ekcnepT Mae
npaeo: 1) o3HarommnwBaTUCA 3  Martepianamu  crnpaeu, LWoO
CTOCYIOTbCS NpeameTa CyooBOi eKCnepTuaK, i nogaBaTi KNomnoTaHHS

274



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

Npo HadaHHA 0OOATKOBMX MaTtepianis; 2) akueHTyBaTU Yy BUCHOBKY
ekcnepTa Ha BUWSBMEHi Nig 4Yac npoBefeHHS CYAOBOI eKcrnepTuau
dakTn, sKi MaloTb 3HAYEHHS ANS ChipaBu Ta LWOAO0 SKUX WOMY He
Oynun nocTaBneHi 3anuTaHHs; 3) 3 Ao3Bony ocobu abo opraHy, sKi
npu3HayYunu CcygoBy ekcrneptudy, ©OyTM npucyTHIM nig Yac
npoBefeHHs cnigunx abo cygoBuX Ai i 3asBNSATM KMNOMOTAHHS, LLO
CTOCYIOTbCS NpeaMeTa CyaoBOi ekcnepTusn; 4) nogaBatu Ckapru Ha
aii ocobu, y npoBamkeHHi sikoi nepebyBae cnpaBa, SAKWO Ui Aii
nopyLUyloTh NpaBa CyOBOro ekcnepTa; 5) oaepxysaTn BUHAropoay
3a npoBefeHHs CyOOoBOI €eKCNnepTu3u, SKWO il BUMKOHAHHA He €
cnyx6oBum 3aBAaHHaM; 6) 3dilcHIOBaTM Ha [OroBipHMX 3acagax
eKCcnepTHi AOoCnigKeHHs 3 MNUTaHb, WO CTaHOBMATb iHTepec Ans
opuanYHuX i isnyHnx ocib, ypaxoBytoum nepenbayveHi 3akOHOM
obmexeHHs [14].

IHWi npaBa n O0OOB'sI3KM CYQOBOrO €eKcrnepta BU3HAYEHi B
KMK Ykpainu. Tak, 3rigHo 3 4.5 cT. 69 uboro Kogekcy, ocoba, aky
npu3HadalTb eKCnepToM, Mae Taki npaBa: 1) ocoOMCTO MpoBecTn
NOBHEe [OOCMIOXEHHA, AaTn ob6rpyHToBaHUA Ta  O6’€KTMBHUN
NMMCbMOBWIA BUCHOBOK Ha MOCTABSIEHI OMY 3anuTaHHs, a 3a noTpedun —
po3’ACHUTU Noro; 2) npubyTn Ao cnigyoro, Npokypopa, cyay v gatu
BiONoBi4i Ha 3anuTaHHa nig 4ac gonuty; 3) 3abe3neunTn
30epexeHHs 06’ekTa ekcnepTuan. HAKWO OOCNIAXKEHHS NoB’si3aHe 3
NMOBHUM ab0 YaCTKOBMM 3HULLEHHAM 06’eKTa ekcnepTnsm abo 3MiHO
MOro BNacTMBOCTEN, eKCNepT Mae OA4epXaTu Ha ue 403Bin Big ocobu,
sKka 3anyyuna ekcnepta; 4)He posronowysBatu ©0e3 [go3Bony
CTOPOHU KPUMIHANBHOTO NPOBaAXEHHS, sIka MOro 3anyduna, 4m cygy
BiJOMOCTi, WO CcTanu WOMYy BiOOMi Yy 3B'I3Ky 3 BWKOHAHHSIM
obor’askie, abo He nosigomnATK Byab-KOMY, KpiM ocobu, sika 1horo
3anyyuna, 4v cygy npo nepebir npoBedeHHst ekcrnepTusan Ta i
pesynbTatv; 5)3asBUTM caMoBiABI4 3a HasABHOCTI 0OCTaBWH,
nepeabayeHnx umm Kogekcom [5].

[nsa BU3HAYEHHS OCHOBHUX KPUTEPITB KOMMNETEHTHOCTI ekcnepTta
HeoOXigHO 3'dAcyBaTW, SAKMMM CheuianbHUMW 3HAHHSAMW BiH Mae
BOMOAITU.

Ha pgymky B.B.CrtenaHoea Ta [l I Wanipo, cTpykTypa
cneujanbHMX 3HaHb, SKUMK BONoJie ekcnepT, nepeabavae: a) 3HaHHS,
OTPUMaHi B MeXax OCHOBHOI OCBITHbOI Nporpamun BULOI NpodecinHol
OCBITW 3a BIiANOBIAHOK cnevujianbHicTio; 6) 3HaHHA, odepXxaHi nig yac
noganbLUol NigroTOBKM 3a KOHKPETHOK EeKCMEepTHO cheLlianbHICcTo,
piBEHb SIKMX BM3HA4alOTb eKCrnepTHO-KBanigikaLiiHi koMicil B npoueci

275



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

atecTauii;  B) cneuianbHi  3HaHHA, AKUMX  ekcnepT  Habysae
6e3nocepenHbOo Nifg Yac NPodECiNHOI AisNbHOCTI, CaMOCTIiHOI po6oTK
3 O3HaAWOMMEHHSA 3 HOBITHIMW [OCATHEHHAMW HayKu, MPOBELEHHSs
eKCMepyMEeHTanbHUX  JOCHiMKeHb,  KOHCTPYIOBaHHA  npunagis,
npucTocyBaHb Toulo [15, c. 119].

OCHOBHUMW KPUTEPISIMU KOMIMETEHTHOCTI eKcrepTa € HasiBHICTb Y
HbOro: BWUWWLOI NPOMECINHOI  OCBITM, NIOTBEPIKEHOI  OUMNSIOMOM
JepXaBHOro 3paska; eKCrnepTHOI cneuianbHOCTi, sKka Bignosigae
MpU3HaYeHin ekcnepTusi; HaBUYOK NPOECINHOI AOiANbHOCTI, NPO Lo
CBiQYMTb 3ararnbHUI CTaxk pobOTY Y BIOMNOBIOHIN cdepi, a TakoX O0CBIg
yyacTi B CYOOMUMHCTBI $IK criewdianicta abo ekcnepta; gaHuMX nNpo
NiABULLIEHHS KBanigikauir, nigTBEPIYKEHNX arectatamu,
cepTucpikatamu, CBigoLTBaMM 1 iHLLIMMK JOKyMeHTamu [15, ¢. 122—123].

3 ornsay Ha nonoXeHHsa cT.7 3akoHy YkpaiHu «[lpo cygooBy
eKcrnepTusy» CTOCOBHO TOrO, WO CYOOBO-€KCMEpPTHY AiSnbHICTb
npoBagAaTb [epXXaBHi crnewianizoBaHi yCTaHOBW, a TaKOX CYyAOBI
eKkcnepTn, SKi He € npauiBHMKaMM 3a3Ha4YeHUX YCTaHOB, AOLSIbHO
aKueHTyBaTu yBary Ha keanidikauinHux BMMorax, Lo BUCYBalOTb 0
Takmx ocib.

BignosigHo oo cT1.10 uboro 3akoHy, CyoOBUMM eKcrnepTamu
AepXXaBHUX creuiani3oBaHNUX YCTaHOB MOXYTb OyTu dpaxiBuj, sii
MatoTb BiAMOBIAHY BULLY OCBITY, OCBITHLO-KBanidikaLiiHU piBEHb He
HWXXYe HiXK cneuianicT, NpouwWwnn BignoBigHY NiAroTOBKY M oTpuManm
kBanicpikauito cygoBoro ekcnepta 3 MeBHOI  cheuianbHOCTI.
[o npoBegeHHs CyooBUX €KCMepTU3, OKpIM TUX, SKi 34IMCHIOTb
BUKITIOYHO AepiKaBHi crelianiaoBaHi yCTaHOBU, MOXYTb AonyyaTtuca
TaKoX CYOOBi eKkcnepTwu, SKi He € npauiBHMKaMu LMX YCTaHOB, 3a
YMOBU, WO BOHM MaTb BIiAMNOBIAHY BWLLY OCBITY, OCBITHBO-
KBanigikauinHM piBEHb HEe HWXK4Ye HiK crnewuianict, nApouwnn
BiONOBIAHY NIArOTOBKY B AepXaBHWX crevliani3oBaHMX YyCTaHOBax
MiHicTepctBa  tocTuuil  YkpaiHW, artecToBaHi W  oTpumanu
kBanicpikaLito cynoBoro ekcnepra 3 NeBHoI cnewianbHocTi [14].

CynooBum ekcneptoM He wMoxe ©Oytm ocoba, BM3HaAHaA B
YCTaHOBMEHOMY 3aKOHOM MOpsAKY HefdiesgaTHotw, abo sika mae
He3HATY 4M HenoraweHy cyauMMmicTe, abo Ha sKy MpOTSArom
OCTaHHLOro poKy Gyno HaknageHo agMiHICTpaTUBHE CTArHEHHS 3a
BUMHEHHSI KOPYMNUIAHOrO npaBonopyleHHss abo aucuunniHapHe
CTArHeHHs y BUrnaai nosbasneHHs keanidikaLii cyqoBoro ekcnepra.

3rigHo 3 IHcTpykuieto «[lpo npoBedeHHs1 CyaoBO-MeAUNYHOT
ekcnepTusn», 3aTBepKeHo Haka3zoM MiHicTepcTBa OXOPOHU
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3gopoB’a YkpaiHn Big 17 ciuHa 1995 poky Ne 6, cynoBO-MeanyHy
eKcnepTu3y 34INCHI0TbL haxiBui Aep)XaBHMX YCTaHOB CYAOBO-
MeauyHNX ekcneptu3 MiHicTepcTBa OXOPOHW 300pOB’A  YKpaiHu.
lMpoBeneHHs CcynoBO-MEOVMYHUX EKCMepPTU3 MOoXe BigbyBaTucsi Ha
NiaNpMEMHULUBKMX 3acagax Ha nigctaei  niueHsii, wWwo Buaae
MiHicTepCcTBO OXOPOHU 300POB’A YKpaiHu.

daxiBUi [OepXaBHUX YCTAHOB CYAOBO-MEOMYHOI eKCcrnepTuau
MOBMHHI MaTn BUWY MeauyHy (cpapmaueBTWYHY) OCBITY, NMPONTH
creuianbHy NigroToBKY 3 NPOBEAEHHS CYNO0BO-MEAUYHUX eKCrnepTus
Ta oTpumaTu cepTudikaTt Ha 3BaHHSA CyAOBO-MeOMYHOro ekcrnepra.

Bes [poaaTtkoBOro y3rofpkeHHs 3 0cobok, sika npu3Haduna
eKcrnepTmay, OO y4acTi B NPOBEAEHHI CYOOBO-MEAMYHUX EKCMepTu3 sIK
eKcnepTiB MOXYTb 3anydyaTh npodecopis i BUKNagadis kadeap cyaoBoi
MeauLmMHN, dhaxiBLiB 3aknafiB OXOPOHU 300POB’s Ta iHLUUX BiJOMCTB.

CynoBo-MeanYHUX €eKcnepTiB MOXYTb 3anydatM OO0 y4vacTi B
noyaTKOBUX Ta iHWMWX chigumMx Aiax: ornsay TpyniB Ha Micui nopfii
(BMABNEHHST), eKcrymauii, BUIy4eHHs 3paskiB TOLLO.

3a noTpebun BMPILLNTU NUTaHHSA, WO nepeabavaloTb HasiBHICTb
cneuianbHMX 3HaHb i3 CyQOBOI MEAMLMHU W IHWKUX rany3en Hayky i
TEXHIKM, MpU3Ha4YalTb KOMMMEKCHY €eKCnepTusy, $IKy BUKOHYIOTb
CyLoOBO-MeANYHi ekcnepTun Ta dhaxiBui iHWNX chelianbHOCTEN.

lMepcoHanbHU CkNag eKkcnepTiB, siki NPOBOAATb €KCnepTuay,
BM3Ha4ae ocoba, sika NpuM3Hadmna ekcneptuady, abo HavanbHWK 61opo
CydOBO-MeAMYHOI eKcnepTuan (3a BIACYTHOCTI B [OOKYMEHTI Mpo
Npu3HadYeHHs eKCnepTM3n NepcoHanbHOro ckragy ekcrnepTis) [14].

Otxe, pPO3rNaHyBLUIN acnekTu npowecyanbHUX Ta
kBanicikalinHnx BMMOr [0 ocid, siki MalwTb creuianbHi MeguyHi
3HaHHA Ta 6epyTb yyacTb Y KpUMMiHanNbHOMY NPOBaXeHHi, MOXHa
OINTYN Taknx BUCHOBKIB.

Mo-nepwe, 3a4ns NOCUNEHHs BiANOBIAaNbLHOCTI chneuianicta n
eKkcnepra 3a OOTPMMaHHsS MpouecyanbHMX BMMOF Mpo CaMoBiOBIg
BBaXXAEMO 3a AouinbHe AONOBHUTU KpuMiHanbHUM Koaekc YkpaiHu
ct. 385" Takoro 3micTy: «BigmoBa ekcnepTta Ta cneuianicta Big
BvkoHaHHs BuMor cT.80 KIK YkpaiHm nig uyac pgocynosoro
pO3CrigyBaHHS YM CyQOBOrO po3rnsagy, WO CNpUYMHUITO BUHECEHHS
CyAOM HeobrpyHTOBaHOrO PilLIEHHS».

Mo-gpyre, 3 ornggy Ha Te, WO ChigyuMi CaMOCTIMHO obupae
nikaps BiANOBIAHOI cneuianisauii, skoro 6yae 3any4yeHo OO y4acTi B
cnigumx (po3LWyKOBUX) [isX, Crig4yMn Ta iHWIi NpauiBHUKW OpraHiB
OOCyoOBOro  po3cnifyBaHHA  MalTb  3BaxaTM  Ha  OCBITHI
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kBanidikauinHi Bumoru, nepegbadveHi ana  cnedianictiB-meaukie
pi3HMX crievianisadin.

Mo-TpeTe, 3anyyawun nNig 4Yac KpUMIHANBHOrO MPOBAMKEHHSA
KOHKPETHOro Cy[0BOrO €eKcrnepta [0 MNpOBEOEHHSA CyAO0BO-MEeOUNYHOI
eKkcnepTm3n, NpauiBHUKM OpraHiB OOCYAOBOro po3cnigyBaHHs Ta cynd
MatoTb YpaxoBYBaTW OCBITHi KBanidikaLiiHi BAMOIM 40 Takux ocib, o
3aKpinneHi B cnevlianbHyX BigoOMYnX HOPMaTUBHO-NPAaBOBUX aKTax.

Mo-yeTBEpTE, CheuianicTU-MeauKkn Ta CydoBi eKCnepTy MOBUHHI
HEeyXMnbHO JAOTPMMYBATUCH npouecyanbHUX Ta KBanidgikauiiHmx
BUMOT, SIKLLIO 1X 3any4aloTb 4O AOCYAOBOro po3crigyBaHHs.
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Procedural and Educational Requirements for Legal
Personality of Medical Specialist and Forensic Expert
Participating in Criminal Proceedings

Involvement of specialists in the field of medicine contributes to
the goals of rapid, comprehensive and objective solving of the
investigation of crimes.

Based on the forms of application of special medical knowledge,
there is a need to consider the legal personality of a medical
specialist and a forensic expert during a pre-trial investigation and a
judicial investigation.

Given the different specialization of physicians, the investigator
should, when choosing which physician to be included in the proceedings,
need to know what qualifications the doctor should answer.
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During the forensic examination the expert solves questions of a
medical nature only, while he must be competent in them and have
sufficient level of knowledge.

The criminal procedural legislation and a number of
departmental normative legal acts regulating the participation of a
medical specialist and a forensic expert in criminal proceedings are
analyzed. The procedural position, rights and obligations of subjects
having special medical knowledge are explored, some aspects of
educational requirements, which are put forward to them, are
disclosed. The emphasis is on the changes that have taken place
with the adoption of the current Criminal Procedural Code in these
matters. The shortcomings of the legal regulation of this problem
were identified and proposals were made for improving the norms of
the domestic legislation regulating the said activity.

Medical professionals and forensic experts should strictly adhere
to the procedural and educational requirements imposed upon them
if they are involved in the investigation of crimes. Compliance with all
procedural and other legal norms by the participants in criminal
proceedings provides a complete, comprehensive, well-founded
investigation of all the circumstances of the commission of the crime
and the establishment of the perpetrators.

Keywords: forensic medical expert, specialist physician, doctor
in criminal proceedings, procedural and educational requirements for
a doctor and expert, special medical knowledge.
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TACTICAL FEATURES OF THE SCENE OF THEFT
FROM MOTOR VEHICLES INSPECTION

In the article, the author considers the concept of investigative
inspection and its types, among which the importance of inspection
of the scene for the investigation of thefts from motor vehicles is
highlighted. The essence, tasks of inspection of the scene of such
crimes are resulted. Tactical techniques,which provide the purpose
of inspection, are characterized. The features of the initial and
working phases of its conduct are considered.

Keywords: theft, motor vehicles, investigative inspection,
inspection of the scene, tactical technique.

he investigation of any criminal offense in general, and the theft

from motor vehicles in particular, is impossible without
investigative (detective) actions regulated by the Criminal Procedure
Law and aimed at collecting and checking previously obtained
evidences in certain criminal proceedings. Investigative (detective)
action is the primary method of gathering evidences, moreover the
primary means of comprehensive, complete and impartial
investigation of all circumstances of the criminal proceedings and the
truth statement in the investigation.The most important investigative
(detective) action, aimed at collecting criminally relevant information
about the crime and its participants, the mechanism of the theft from
motor vehicles and other circumstances of anincident, is
investigation. A variant of the latter is inspection of the scene, on
which most of the evidence base of the crimes under consideration is
based. Therefore, tactical features of this investigative (detective)
act,due to which its objectives are achieved, should be revealed.

In forensic literature, most of the works on crime investigation
considered the concept, tasks and tactics of inspection of the scene, in
particular: R. Belkin, O. Bilenchuk, S. Cherniavskyi, Yu. Chornous,
Ye. Ishchenko, V. Kuzmichov, V. Obraztsov, M. Saltevskyi,
Yu. Shepitko, M. Yablokov, A.Volobuiev and others. However, the
tactics of inspection of the scene from motor vehicles has the features

© Opo3n B. 10, 2017
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that are not reflected in the writings of scholars. Therefore, the study of
tactics of inspection of the scene is actual and necessary for the theory
and practice of theft from motor vehicle investigations.

The purpose of the article is revealing the essence, purpose and
tactical features of inspection of the scene of theft from motor vehicles.

The main material. Investigation inspection is the procedural
action of the investigator, where the latter identifies, with the persons
indicated in the law, directly perceives, examines, evaluates and
records the state of properties and features of material objects
connected with the investigated circumstances, in order to identify
the factual data (evidence) and establishment of circumstances
relevant for truth in a criminal proceeding [1, p. 18].

In particular: 1) by object of inspection: terrain, premises,
thingsanddocuments, housingorotherpossessionofaperson, acorpse,
exploration (inspection of the body of a living person), other objects
(motor vehicles, animals and their corpses, etc.); 2)insequence:
initial repeated; 3) by volume: main and additional;4) by subjects of
conducting: an investigator, a prosecutor, an operational officer on
an order, a court, etc.; 5) with the involvement of a specialist: simple
and qualified [2, p. 411-416].

According to V. Shepitko, one of the most difficult types of
inspection is an inspection of the scene. However, to clear up the
nature of such investigative (detective) action, it is necessary to
distinguish between such concepts as the scene of anincident and
the crime scene. The scene of the incident refers to the premises or
the location where the crime has been committed or where there are
material traces associated with the crime.The crime scene and the
scene of an incident are concepts that do not always coincide: the
scene of an incident is wider concept, because it involves discovery
of signs related to the crime; the crime scene is a place of direct
committing of criminal intent, which has caused certain material
changes (the presence of signs of forced entry, shoes, blood,
etc.) [3, p. 217]. In the investigation of the theft from a motor vehicle,
the scene of an incident matches the crime scene. The only
exception may be the theft of the motor vehicle combined with theft
from a motor vehicle.

This investigative (detective) action include such tasks as:
1) direct study by the investigator of the location of the event to
clarify the nature and circumstances of the incident; 2) identification,
collection, consolidation, research, evaluation of traces and material
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evidence; 3) obtaining information for nominating and verifying the
versions of the incident being investigated; 4) obtaining data for the
organization of operational and search activities and use of public
assistance, prosecution of a suspect, verification of his/her
personality, motives for committing a criminal offense;
5) identification of the causes and conditions that promote or
facilitate the commission of a criminal offense [2, p. 419].

During the investigation of the theft from the motor vehicle, the
inspection of the scene of the incident should not to be delayed,
since in most cases, the scene is the street (parking, courtyards,
route, etc.), where from morning intensive movement begins, and
traces left by the criminals may quickly disappear.

For effective implementation of inspection of the scene of theft
from the motor vehicle, tactic is of great importance. Considering
general rules for inspection of the scene that are characteristic of all
inspections in investigation of any crime features relating to the
inspection of the theft frommotor vehicle will be reflected.

Thus, tactical receptions of inspection of the scene of the
incident, developed in the forensic literature [3, p. 230-237], should
be noted, especially related to the inspection of theft from motor
vehicle. Thus, the important tactical methods during the inspection of
the scene of theft from motor vehicle are:

1) comparison of the primary data and the scene situation. Such
activity involves comparing received from the applicant (a driver, an
owner of motor vehicle, etc.) information ona theft from the motor
vehicle with the situation at the time of an investigative and
operational group’sarrival to the place of theft. First, it should be
established whether there has been a theft from the motor vehicle,
not the staging or committing another crime;

2) analysis of individual traces at the scene. Such tactical
method will be effective, since during theft from the motor
vehicle,there remains a mirror image of the part of the offender’s
footwear, the palm of the hand, the working part of the gun, the
bottom of the canister and other tanks, as well as the separated
parts of the offender, his clothes, tools, stolen items, etc. at the
scene of the event. Ananalysis of the information will make it
possible to put forward versions regarding crime mechanism, the
type of a crime and its participants. However, it should be kept in
mind that there are extrinsic signs and items that do not refer to theft
or may not be relevant to theft (for example, found at the motor
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vehicle shoeprintmay be motor vehicle driver’s, or fingerprints found
in the motor vehicle cabin also belong to the driver);

3) modeling of theft from the motor vehicle committed. Such a
tactical technique allows detecting discrepancies between
established actual data and detected trace information at the scene.
Of course, this refers to an apparent theft model, which an
investigator creates virtually in his head or on paper in the form of
charts, drawings, photos, etc.;

4) involvement of the applicant, such as the driver of the motor
vehicle, the owner of motor vehicle, another person (the guard of the
parking lot, the average citizen who saw the broken glass in the motor
vehicle or other signs of the crime), in the inspection. Participation of
such persons in the inspection enables to determine the limits of such
investigative (detective) action, to establish additional places for
abandonment (destruction) of offender’s traces, and to analyze the
behavior of such person in order to expose the staging.

Evidently, all the tactics used during inspection of theft of a
motor vehicle have a single purpose that is to identify as many traces
of the crime as possible, to establish circumstances of the crime and
to expose committers. Thus, comparison of the primary information
received from the applicant with the situation on the scene and the
detected traces makes it possible to recreate the crime itself
(to model actions of the offender for committing the crime, during and
after its commission), to reveal the staging, and so on. Detection and
analysis of established facts, detained trace information should
ultimately generate a logical sequence of criminal actions that have
led to identified consequences. It means interdependence between a
personality of the offender, a trace picture, a way of committing,
asituation,tools, etc.

Normally, inspection of the scene has three phases, in particular:
preparatory (before departure to the scene and upon arrival), working
and final. Requirements to them are standard, however, each crime
has its own features, as well asinspection of the scene of theft from a
motor vehicle, so we will indicate only on its features. Thus, at the
preparatory phase, the prosecution and apprehension of offenders in
hot pursuit should be foreseen; therefore, aninvestigative and
operational group should becompleted with a cynologist with a search
dog. It may also be appropriate to invite a district police officer to
obtain clarifications on the crime situation at his location, possibly a
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series of theft, perhaps he may direct the investigator to the alleged
offender or his/her where abouts, etc.

Having arrived at the scene of theft from a motor vehicle,
circumstances of commission of a criminal offense are found out,
witnesses, the signs of persons, who have committed the criminal
offense, and probable ways of their departure are identified.
If necessary, measures to prosecute motor vehicles used in commission
of an offense are taken. Persons, suspected of committing these
criminal offenses, are being investigated and detained.

The investigator, as the head of an investigative and operational
group, should determine the limits of such criminal offense inspection.
As arule, it is a parking of a motor vehicle and adjoining territory within a
radius of about ten square meters. It is also urgent to choose an
inspection method (this may be an eccentric method that is from the
center to the periphery, and concentric that is from the periphery to the
center), defining of its sequence, providing close-up, mid-range,
overview and detailed photography, etc. [3, p. 221]. During inspection
of theft fromamotor vehicle, it would probably be appropriate to
choose an eccentric method, since in most cases the center is
clearly defined that is a motor vehicle.

Then the investigator together with other participants of
inspection finds out what objects are located at the scene,
investigates the whole complex of issues related to its situation,
determines the mutual location and interconnection elements this
situation, examines their appearance, state in details as much as
necessary and possible in give conditions, fixes everything detected
by means photographing, drawing up of schemes, plans and
drawings, as well as necessary notes for the fourth comings
inspection report [2, p. 422].

In addition, in our opinion, the investigator’s specific tasks, which
should be solved by the results of inspection of the scene, should be
focused on. In particular, it is necessary to find out the following:
1) whether theft fromamotor vehicle has taken place in this case
(here the investigator should evaluate the primary information and
compare it with the traces of the crime and identify whether there has
been a secret theft of property from a motor vehicle or other type of
crime); 2) where the scene of the incident is, and where the crime
scene is, and maybe they coincide (analysis of the court sentences
has enabled to identify the case when an offender has, first,thieved a
motor vehicle, been riding in it for some time, and then abducted
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material assets from it); 3) way of committing (that is identifying
methods of penetration into a motor vehicle); 4) whether there has
been a preliminary preparation for theft (for example, if the offender
has turned off a certain kind of signaling in a short period of time and
due to certain technical means; if the arc of the hinged lock on the
motor vehicle gas tank was cut by special technical means; if they
have stolen 200 liters of fuel and lubricants, etc.); 5) if there are any
traces of concealment of theft from a motor vehicle (for example, an
offender'swork in gloves, wearing the deep hood on the face,
changing features of appearance, etc., such information can be
obtained by viewing video surveillance cameras, if any, byinspection
of a motor vehiclesalon for the presence or absence of fingerprints,
etc.); 6) the number of criminals (for example, large weight and size
of stolen property from motor vehicleenable to assume that there
have been several criminals; the same idea can be assumed if
several different treads of footwear at the motor vehicle, cigarette
butts, and the likehave been found); 7) escape routes from the place
of theft (for example, the presence of motor vehicles or criminals or
taxi; the direction of the traces, with the help of which the prosecution
can be organized, etc.); 8)thepurpose and motive of an offender
(in most cases, certainly selfish); 9) time of committing theft from
amotor vehicle(however, it is not always possible to identify the exact
time of theft, in most cases, at the scene of the incident, the time
interval, in which theft could occur, is fixed, for example, from which
time a motor vehicle was left unattended at the scene); 10)the
duration of the very theft (such data may be obtained after collection
of trace information both outside a motor vehicle and inside, for
example, opening of the door lock took 5 minutes, turning off alarm —
10 minutes, removal of stolen property — 5 minutes), or if the driver
left a motor vehicle for 15 minutes, when he/she returned he/she saw
two suspicious runners in a certain direction; 11) trace picture of an
instrument for theft; 12) possible witnesses of theft (for example,
whether someone could look out of the window of a residential
building in the yard of which a motor vehiclewas located; where the
security guard of a motor vehiclewas located at the time of the crime,
etc.); 13)what were the causes of the fat of motor vehicle
(for example, leaving an unlocked motor vehicle while the driver was
changing the broken wheel, leaving agapina motor vehicle window,
a driver’s telling strangers about filling the full tank of the cargo truck
with fuel and lubricants on the eve of theft, not replacing broken door
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lock by the driver, etc.); 14) and other circumstances of theft from a
motor vehicle (for example, which are not quite typical for such
crime, when the offender, by breaking the lock of the garage, stole
property from the motor vehicle that was inside).

Certainly, the list of circumstances that are to be established
during inspection of theft of a motor vehicle is not exhaustive, as the
variability of actions of criminals is sometimes very striking, and each
case of theft can vary considerably. Nevertheless, it should be noted
that during inspection of theft from a motor vehicle it is necessary to
collect all the information, and even that which at first glance seems
insignificant.

Consideration should be given to the staging of this kind of
crime. There are cases when the owner of a motor vehicleor a driver
in order to conceal another crime (appropriation of someone else’s
property), own enrichment (for mercenary motives) phases theft from
a motor vehicle. In the disclosure of such activities, competent tactics
in inspection of the scene is important in order to identify the traces
not characteristic of such activity, or the presence of unnecessary
traces or the absence of traces where they should remain. For
example, the presence of clamp traces on the lock, whichshacklehas
been crippled during forced entry to a motor vehicle according to
victim's statement, is also a negative circumstance that is the
presence of traces, which should not have been according to natural
development of the event [3, p. 227].

Working phase of inspection is divided into static and dynamic
phases. However, in our case, inspection of the scene of theft from
a motor vehicle, we propose division into certain zones (by the place
of conducting), namely: 1) static, then dynamic phase of inspection
of the location around a motor vehicle; 2) static, then dynamic
phase of inspection inside of a motor vehicle (provided that theft has
been committed from the salon of a motor vehicle).

Evidently, the static phase involves fixing the scene of theft
without disrupting the situation that is to take forensic photos
(overviews, mid-range, close-up and detailed) and fix everything in
the report of the scene inspection. The description in the
inspectionreport and the methods of photographing must coincide.
In other words, the location of a motor vehicle is described, first,to
show its relation to two immovable objects (in parallel, an inspector-
criminologist makes mid-range photo fixation), then information
about a motor vehicle, its brand, model, color, registration number,
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etc. are indicated (close-up photography is taken), after that the
investigator with the inspector-criminologist inspect the territory
adjacent to the motor vehicle to detect traces or tools of the crime
(if any they are described in the inspection report and overview
photography is taken). When everything is fixed intact, the dynamic
phase of inspection can be started with permission to touch
everything, turn around, move, open and carry out other actions
aimed at detecting traces of a crime and its participants.

However, it is important that if any detected traces (substances,
objects, traces-reflections) have been detected, overviews should be
taken (to show their relation to a motor vehicleto indicate the location
of their mutual location), and then detailed (in the detected form
using a scale ruler, and from different sides).

The dynamic phase of inspection of the place around the motor
vehicle means to study the detected (traces, objects) on the territory
adjacent to the motor vehicle. These can be tracks of shoes (both
criminals’ and the motor vehicle driver’s or, in general, other persons’
who are not involved with theft), cigarette butts, separated parts of
criminals’ clothes, lost items, etc. After fixing their location and
general appearance, traces-items can be inspected for possible
removal of traces from them and selection of the correct type of
packaging; traces-reflectionsare extracted onto the media after
fixation. For example, the detected mike is described, photographed
and looked at to find fingerprints on it, etc.; traces of the cutting
(the arc of the lock on the motor vehicle gas tank) are also
photographed and then describe the location of the discovery, their
number, color, size, and then pack in a hard paper envelope or box.

The dynamic phase of inspection inside the motor vehicle
(provided theft has been committed from the motor vehicle salon)
also covers the static phase. This is because the motor vehicle salon
is inspected visually first in order to detect obvious signs of damage
to its parts or visible traces. The motor vehicle salon is also
photographed by taking middle-range, or in the case of detecting
traces, even overviews and close-up. At this phase, all reasonable
measures to find and identify traces of a criminal offense and the
suspect in the salon of the motor vehicle and on separate objects are
taken, for this the objects found are examined thoroughly in detail
and in dynamics.If objects are found with traces on them, then they
are packed to ensure preservation of such traces during their
transportation, however, copies of traces are removed from those
objects with traces that cannot be removed themselves (for example,
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a dent on the hood of the motor vehicle is copied with silicone paste,
and not the whole hood is removed).

In the article, considered information about the scene of theft
from motor vehicle senables to conclude that such investigative
(detective) action is extremely important for collecting trace
information, forming the opinion on the identity of a criminal,
reproducing all circumstances of the incident, etc. The tactics of
inspection is of particular importance, because application of logically
accurate tactical techniques leads to an effective, quick detecting
and revealing of evidence, which will serve as an evidentiary basis in
investigation of theft from motor vehicles.
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TexHi4yHi ocobnuBOCTiI gocniaXeHHA Micusa noaii
B pa3i KpagiKKu aBTOTPAHCNOPTHUX 3acobiB

Po3rnaHyTo NOHATTS cnigyoro ornagy Ta Moro Buau, cepes akux
BMOKPEMIIEHO 3HA4YeHHs ornagy Micus noAii Ana poacnigyBaHHA
KpaaikoK 3 aBTOTPAHCMOPTHMX 3acobiB. HaBegeHo CyTHICTb,
3aBOaHHA orngagy Micusi nogii Takmx 3roudmHiB. CxapakTtepu3oBaHo
TaKTU4HI Mpunomu, SKi 3abe3nevyroTb OOCATHEHHS MEeTU ornsgy.
PosrnaHyto ocobnuBocTi novatkoBoro Ta pobo4voro ertanis Moro
NpoBeaeHHS.

KnrouoBi cnoBa: kpagikka, aBTOTpPaHCMNOPTHI 3acobu, cnigumin
ornsag, ornag micusa nogii, TakKTUYHWUIA NPUIAOM.
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TEOPETWYHI A ICTOPUYHI
ACITIEKTU TPABO3HABCTBA

YOK 343.975

leeub M. 5. — [OKTOP EKOHOMIMHMX Hayk,
npodpecop, uneH-kopecnoHaeHT HAlMMpH YkpaiHw,
NPOBIOHUA  HAYKOBMW  CMNIBPODITHUK  HayKOBOI
nabopartopii 3 npobnem KpumiHanbHOI noniuii
HauioHanbHOI akagemii BHYTPIiLWHIX cnpas, M. Kuis;
nadkiecbka O. B. —  kaHgupat  isuko-
MaTtemMaTU4YHUX  HayK, CTaplwui  HayKOBUK
cniBpo6IiTHMK, M. KniB

BMJIUB ETHIYHOI HEOQHOPIOHOCTI HACEJIEHHSA
HA KPUMIHOTEHHY CUTYALIIO

JlosedeHo, w0 npomunpasHi nposisu, SAKi  mypbyromb
cycninbcmeo Ha cy4YacHoMy emari  po3sumky, rompebytoms
00cCnidKeHb NepuwonpuyuUH iX 8UHUKHEHHS. Ap2yMeHmogaHOo 8ri/iue
€MHIYHOI HEOOHOPIOHOCMI HaceneHHs1 Ha KpUMIHO2eHHY cumyauito.

Kno4yoBi cnoBa: KpuMMiHOreHHa cuTyauisi, HaceneHHs,
CTPYKTYypa 3104YMHHOCTI, €THIYHa HEOOHOPIOHICTb.

CTaTMCTI/I‘-IHi JaHi  3acBiguyloTh, WO  KiNbKICTb  3MOYMHIB,
3apEECTPOBaAHMX i PO3KPUTMX B YKPaiHi, LWOPIYHO 30inbLiyeTbes [1].
3 ornsgy Ha uUe, aKkTyanbHUMKU € MUTaHHSA adarnisy 3noYMHHOCTI,
30KpEMa YMHHWKIB, $SKi 1i BU3HA4YalOTb, a TaKOX BMKOPUCTaHHS
KpUMIHOMOriYHOI  iHcpopmauii ana  BMPOBMNEHHs MponosuLin  LWoao
HOPMaTMBHO-NPABOBOro 3abe3neveHHst NpoTuaii HeraTMBHUM MpPosiBam
Ta ix npodinaktuku [2]. CTaHy 3MOYMHHOCTI aHani3yloTb Ta OUHIOTb
30ebinbloro 3a TpbOMa HAMBaXKIUBILLMMK - MOKa3HWKaAMU:  PiBHEM,
OVHaMIKOIO Ta CTPYKTYPOK 3MOYMHHOCTI Ha neBHin Teputopii [1; 3].
PiBeHb 3MOYMHHOCTI BW3HA4YalOTb aOCOMIOTHUMKM  Yucnamu, Lo
BiiOOpaxaloTb KiNbKICTb 3MOYMHIB, 3apPEECTPOBAHUX Y KOHKPETHWIA
nepiog 4acy, a TakoX KinbKiCTb OCi0, SKi iX y4MHUNN B perioHi. [JuHamika
3MOYMHHOCTI XapaKTepuaye HanpsMu N iHTEHCUBHICTb 3MiHM ABULLA B
Yyaci Ta OEMOHCTpYE ChiBBIAHOLLEHHSA PIiBHS 3MOYMHHOCTI 3BiTHOTO 1
nonepegHix  nepiogis.  CTPYKTypy  3IMOYMHHOCTI  BU3HA4aloTb
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abConMoTHUMK YK BIOHOCHUMMW 3HAYEHHAMMN (Y %), LLO XapaKTepusyroTb
ii cTaH 3a BikOBUMMW, CTaTEBMMM, AEMOTPaIiYHNMM 1 IHLUMMM OLLIHKaMU.

Y UbOMY AOCHIAXEHHI, WO (PaKTUYHO € MPOOOBXEHHAM OfHIel 3
Hawux npaub[4], 3@iicHeHO crnpoby npoaHanidyBaTM  CTaH
3a HauioHanbHO-MOBHMM CKMagoM (OOHOPIOHICTIO) HacerneHHs 3a
perioHaMmu. 3a3Ha4yeHun HaMPsSM aHanidy M OLiHKM CTaHy 3MOYMHHOCTI,
Ha Hally AyMKY, BUBYEHO HELOCTATHLO. Y Mexax AochimkeHHs 6yaemo
BMKOPUCTOBYBATM  OMiLiMHI  AaHi  pesynbraTtiB  BceykpalHCbKoro
nepenucy HaceneHHs 2001 poky [5] Ta OCHOBHI MOKa3HUKM CTaHy W
CTPYKTYpV 3ro4mHHOCTI B YKpaiHi 3a 2001-2005 poku [1].

BuxigHi paHi wopo aHanizy pesynbrtatiB  BceykpaiHcbkoro
nepenucy HaceneHHs 2001 poky 3a HauioHanbHUMWU W  MOBHUMMU
O3HaKamMu npegcTaBneHo B Tabn. 1. [MOKa3HMKM LWOAO YMCENBbHOCTI
HaceneHHs1 KOXXHOro perioHy B KOHTEKCTI MOBHO-ETHIYHOT OAHOPIAHOCTI
HaBedEeHO B CbOMOMY Ta BOCbMOMY CTOBMUSAX L€l Tabnmuy.

Tabnuus 1
BuxigHi aaHi BceykpaiHcbkoro nepenucy HaceneHHsi 2001 poky
HauioHanbHu# cknag BBaxanwu pigHoto
HaceneHHsi MOBOIO
Ne PerioH HKaI:).I:J!I(:I:-IT:ﬂ F H é 9 ? g
a/n (o6nacTb) y 2001 p. % 9 E 9 e QF/ g s é s 5‘;\;
(Tnc. ocib) E_v é < |z ,% g -gv -g S e
gT| = o
1 2 3 4 5 6 7 8 9
1. | AP Kpum 2033,7 24,4 58,3 17,3 10,1 77,0 12,9
2. [BiHHuubka 1772,4 94,9 3,8 1,3 94,8 4,7 0,5
3. | BonuHcbka 1060,7 96,9 2,4 0,7 97,3 2,5 0,2
4. | OHinponeTpoBcbka 3567,6 79,3 17,6 3,1 67,0 32,0 1,0
5. | AoHeubka 4841,1 56,9 38,2 4,9 24,1 74,9 1,0
6. | Xutommpcbka 1389,5 90,3 5,0 4,7 93,0 6,6 0,4
3akapnatcbka 1258,3 80,5 2,5 17,0 81,0 2,9 16,1
8. | 3anopisbka 1929,2 70,8 24,7 4,5 50,2 42,8 7,0
9. IBaHO-®paHKiBCbka 1409,8 97,5 1,8 0,7 97,8 1,8 0,4
10. [ KwuiBcbka 1827,9 92,5 6,0 1,5 92,3 7.2 0,5
11. | KipoBorpaacbka 11331 90,1 75 2,4 88,9 3,5 7,6
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3akiHyeHHss mabn. 1

1 2 3 4 5 6 7 8 9
12. | NyraHcbka 2546,2 58 39,0 3,0 30,0 68,8 1,2
13. [NbBiBCBKA 2626,5 94,8 3,6 1,6 95,3 3,8 0,9
14. | MukonaiBcbka 1264,7 81,9 14,1 4,0 62,9 29,3 7,8
15. | Opecbka 2469 62,8 20,7 16,5 46,3 41,9 11,8
16. |MNonTaBcbka 1630,1 91,4 7,2 1,4 90,0 9,5 0,5
17. | PiBHeHcbKa 1173,3 95,9 2,6 1,5 97,0 2,7 0,3
18. | Cymcbka 1299,7 88,8 9,4 1,8 84,0 15,6 04
19. | TepHoninbCbka 1142,4 97,8 1,2 1,0 98,3 1,2 0,5
20. [XapkiBcbka 2914,2 70,7 25,6 3,7 53,8 44,3 1,9
21. [ XepcoHcbka 1175,1 82 14,1 3,9 73,2 24,9 1,9
22. | XMenbHULbKa 1430,8 93,9 3,6 2,5 95,2 41 0,7
23. [Yepkacbka 1402,9 93,1 54 1,5 92,5 6,7 0,8
24. [YepHiBeupka 922,8 75 12,5 12,5 75,6 53 19,1
25. [YepririBcbka 1245,3 93,5 5,0 1,5 89,0 10,3 0,7
26. [m. Kuis 2611,3 82,2 13,1 4,7 70,9 24,8 4,3
27. [ m. CeBacTononb 379,5 22,4 71,6 6,0 6,8 90,6 2,6

Ha ocHOBI LMX JaHux ogep)XaHo BMOPSAKOBaHY 3a crnafaHHAM
Tabnuuto, Oe HaBefeHOo BiACOTKOBUM MOKA3HWK HACENEHHS PErioHy,
sike BBaXKae pigHOK MOBOK abo pocincbKy, abo ykpaiHcbky. OTxe,
B AP Kpum, m. Ceactononb, [oHeubkin Ta JlyraHcbkin obnactsx
BiNbLWIiCTb HaceneHHs BBaXa€ PiOHOK MOBOK POCIACBbKY, a B YCiX
iHWKXx obnactax — ykpaiHcbky. Hanbinbw ogHopigHMMu 3a uieto
o3Hako € TepHoninbcbka, |BaHO-PpaHkiBCbka, BonuHcbka,
PiBHeHcbka, JlbBiBCcbka, XMenbHuUbKa, BiHHMUbka obnacrTi,
HanMeHWw oaHopigHmmn — Opecbka, 3anopi3bka, XapkKiBCbka,
MwukonaiBcbka, [HinponeTpoBcbka, JlyraHcbka obnacti 1 M. Kuis
(tabn. 2).
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Tabnuuys 2
[aHi 3a MOBHOIO O3HaKO
Ne . PigpHoto g:vpra'l'chKa
aln PerioH (o6nacTb) abo pOCI(V‘I)Z;:Ka MoBa
1. TepHoninbcbka 98,3
2. IBaHO-®paHkKiBCbKa 97,8
3. BonvHcbka 97,3
4. PiBHeHcbKa 97,0
5. JbBiBCbKa 95,3
6. XmenbHuLbka 95,2
7. BiHHMUBKa 94,8
8. YKutommpcbka 93,0
9. Yepkacbka 92,5
10. Kuniscbka 92,3
1. m. CesacTonosnb 90,6
12. MonTascbka 90,0
13. YepHiriBcbka 89,0
14. KipoBorpaacbka 88,9
15. Cymcbka 84,0
16. Bakapnartcbka 81,0
17. | AP Kpum 77,0
18. YepHiBeubka 75,6
19. [oHeubka 74,9
20. XepcoHcbka 73,2
21. M. KuiB 70,9
22. JlyraHcbka 68,8
23. [HinponeTpoBcbka 67,0
24. MwukonaiBcbka 62,9
25. XapkiBcbka 53,8
26. 3anopisbka 50,2
27. Opecbka 46,3
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YpaxoBylounm MOKa3HUKM 3MOYMHHOCTI B perioHax [1, c. 8],
30CcepeaMMocs Ha JaHuX WOoAOo KifbKOCTI 3asB i NOBiAOMMEHb Mpo
3M0YUHN, SAKI HAZINWNW A0 OpraHiB BHYTPILIHIX crpaB YnpoAoOBX
2001-2005 pokie (Tabn. 3).

Tabnuuys 3

KinbKicTb 3aiB NP0 3N104YMNHM, WO HAAINALWIN [0 OpraHiB
BHYTPpILLHiX cnpaB ynpoaoBx 2001-2005 pokis

c KinbkicTb 3aaB
Ne i Mepioan Kiflf-i‘iqtl:ri Y po3paxyHky
ain PerioH (obnacTtb) ’3“3 sa ::(;Iggec:ﬂg
2001 | 2002 | 2003 | 2004 | 2005 AT poite obnacri
1 2 3 4 5 6 7 8 9
1. | AP Kpum 89764 | 83168 | 95193 (107508107323 96591 4,75
2. | BiHHuubka 42849 | 43170 | 48334 | 68267 | 80188 | 56562 3,19
3. | BonuHceka 22774 | 23941 | 29499 | 34169 | 35644 | 29205 2,75
4. | Dninponetposcbka |192616 (172530 (197761 205375192090 | 192074 5,38
5. | Howeubka 156148141095 | 157975 | 181821|197486| 166905 3,45
6. | >Kutommpcska 36214 | 37674 | 48893 | 59334 | 65924 | 49608 3,57
7. | 3akapnatceka 18533 | 17654 | 19215 | 20963 | 26420 | 20557 1,63
8. | 3anopisbka 80013 | 84222 | 99208 [120999(129511| 102791 5,33
9. g‘sggéimbka 23530 | 27087 | 30268 | 33179 | 37993 | 30411 2,16
10.| Kvisceka 50756 | 51251 | 68323 | 87515 | 88589 | 69287 3,79
11.| Kiposorpaacbka 38048 | 38022 | 43405 | 50764 | 53750 | 44798 3,95
12.| NyraHceka 126047 | 130884 | 168317 | 192235177106 | 158918 6,24
13.| NbBiBCbKa 56410 | 59169 | 69166 | 68800 | 76205 | 65950 2,51
14.| Mukonaiscska 43612 | 48313 | 57857 | 64026 | 68111 | 56384 4,46
15.| Opecbka 98265 [105078 [122900 (141016165598 | 126571 5,13
16.| Montascebka 66591 | 63932 | 72252 | 92902 | 91771 | 77490 4,75
17.| PisHencbka 25445 | 26129 | 29510 | 29752 | 33078 | 28783 2,45
18.| Cymceka 42784 | 42062 | 46762 | 56059 | 49604 | 47454 3,65
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3akiH4eHHss mabn. 3

1 2 3 4 5 6 7 8 9
19.| TepHoninbcbka 15547 | 16367 | 21259 | 27953 | 28220 21869 1,91
20. | XapkiBcbka 1361881138849 | 150074 | 159499 (152524 147427 5,06
21.| XepcoHcbka 53083 | 61405 | 72151 | 77334 | 56737 64142 5,46
22.| XmenbHuubka 26898 | 28945 | 36554 | 47313 | 50199 37982 2,65
23.| Yepkacbka 35915 | 36733 | 44201 | 53070 | 56411 45266 3,23
24.| YepHiseubka 24495 | 24021 [ 31356 | 35011 | 35827 30142 3,27
25. | YepHiriBcbka 43506 | 42683 | 46314 | 54586 | 54382 48294 3,88
26. | ™. Knis 1144471123600 | 143705 | 153655 (185408 144163 5,52
27.| m. CesacTononb 10688 | 10128 | 16276 | 22171 | 23231 16499 4,35

Bu3sHaumMmo cepeHe 3Ha4YeHHS LIMX CTaTUCTUYHUX OaHWX 38 M'ATb
POKIB AN KOXHOI obnacTi (perioHy), Wo AacTb 3MOry 3MEHLUUTH
MOXIUBMN  BNNMB  CYO’€KTUBHUX YMHHMKIB  (Hanpuknag, 3MmiHu
KepiBHMUTBaA opraHiB). Tak, obuMcneHo cniBBIOHOLIEHHS MOKa3HWKa
cepeaHbOol KifbKOCTI 3asB Yy KOXHOMY perioHi Ta KifbKOCTi HaceneHHs
perioHy y BigcoTkax. OagepxaHi nokasHuku Oyrno BnoOpsigKOBaHO 3a
3pPOCTaHHAM iX BennunHmM (Tabn. 4).

Tabnuys 4
[aHi 3a kinbKicTIO 3a5B

Ne PerioH KinbkicTb 3asiB y po3paxyHKy
3/n (o6nacTtb) Ha 100 oci6 HaceneHHs

1 2 3

1. |3akapnatcbka 1,63

2. |TepHoninbcbka 1,91
3. [IBaHO-®paHkiBCbKa 2,16
4. |PiBHeHCbKa 2,45
5. |NbBiBCbKa 2,51
6. |[XmenbHuUbKa 2,65
7. |BonuHcbka 2,75
8. |BiHHUMUbKa 3,19
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3akiH4eHHss mabin. 4

1 2 3

9. |Yepkacbka 3,23
10. |YepHiBeubka 3,27
11. [doHeubka 3,45
12. |XKutommupcbka 3,57
13. |Cymcbka 3,65
14. |KviiBCcbka 3,79
15. |YepHiriBcbka 3,88
16. |KipoBorpaackka 3,95
17. |m. CeBacTononb 4,35
18. |Mukonaiscbka 4,46
19. |MonTaBcbka 4,75
20. |AP Kpum 4,75
21. | XapkiBcbka 5,06
22.|Opecbka 5,13
23. |3anopisbka 5,33
24. |OHinponeTpoBCcbka 5,38
25. | XepcoHcbka 5,46
26. |m. Kvis 5,52
27. |NyraHcbka 6,24

TakMm 4YMHOM, HaWMEHLUMI BIACOTOK 3asiB Yy CMiBBigHOLUEHHI 3
UMCENBHICTIO  HaceneHHs  xapakTtepHun Ana  3akapnaTcbKoi,
TepHoninbcbkoi, IBaHO-PpaHKiBCbKOi,  PiBHEHCbKOI,  J1bBIBCHKOI,
XMenbHULBKOI, BonuHcbkoi, BiHHULbKOT obnacTten, HanbinbLwunn — ans
M. KneBa, JlyraHcbkoi, XepcoHcbKol, [HInponeTpoBCbKoi, 3anopisbKoi,
Opecbkoi Ta XapkiBCbkoi obnacTen.

MMopiBHAHHSA HaBefeHWX Yy Tabnuuax — BiANOBIAHMX — AaHWUX
OEMOHCTPYE TaKy 3aKOHOMIPHICTb: YMM BULLIOKD € OAHOPIgHICTL 3a
HaLlioOHanbHO-MOBHMM CKIaJOM HaceneHHsa perioHy, TUM MeHLle B
LbOMY pErioHi MpoTUNpaBHMX NPOSIBIB, @ OTKe, 3BepHEHb rpoMaasH 0
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NPaBOOXOPOHHMX OpraHiB. Lleii BUCHOBOK MiATBEpKYIOTb i noganbLui
DOCTiKEHHS 3 BUKOPUCTAHHAM MaTeMaTUYHOI CTaTUCTUKU.

OuiHMMO  B3aeMO3anexHiCTb  AOCNiAKyBaHUX BENMUYMH 3a
JonomMoroto KoedilieHTa kopensuii. MeToq BM3Ha4YeHHsA koedilieHTa
Kopensauil 3anexuTb Big TUNY LWKanu, 40 SKOI HanexaTtb 3MiHHi. [ng
iHTepBanbHUX 3MiHHUX, SIKi MOXHa BMNOpPSAKOBYBaTH, BigobOpaxaTu B
yucnax i nopiBHOBATW, BUKOPUCTOBYHOTb KoedilieHT kopensuii
MipcoHa (kopensuia MomeHTIB ao6yTkiB). [ns ABOX BMNagKOBUX

puckpetHnx BenniuH X = {x,,X,,....x,} i Y ={y,,V,,.,»,}
koediuieHT kopensdii NipcoHa BM3Ha4atoTb 3a hopmynoto [6]:

Z(x,'_mx)'(yi_my n

= L o NN )
rxy \/Z(xi_mx)z_Z(yi_my)Q , M, n;xl, my n;yl

Tak, gkwo BenuumMHu X, Y noe’dA3aHi Oyab-sikol iMOBIPHICHOM
3anexHicTio, KoedilieHT Kopensauii MoXXe MaTh 3HaYEeHHS B Mexax —
1<ry<1. Big’emHa Kopensuia (r,,<0) o3Ha4a€, WO B pasi 3poCTaHHA
OAHIET BUNAOKOBOI BENMYMHM gpyra Mae TeHAEHUilo 0O cnajaHHs,
fonatHa kopensauia (ry,>0) o3Havae, Wo 3a yMOB 30inbLUeHHS OfHiEl
3 BUMAOKOBUX BENWYMH [pyra BeNUYMHA B CEpPeaHbOMY TaKOX
3pocTae. AKWO ry,=0, To BUNagKkosi BeMUUYNHN X, Y € He3anexHnmu.
Ona cnoeBecHoro onucy BenWYUHKW  KoedpilieHTa  kopensauii
BMKOPUCTOBYIOTb Taki rpagadii: 3HayeHHa fo 0,2 — gyxe crnabka
kopensuisa; oo 0,5 — cnabka kopensauis; go 0,7 — cepenHs Kopensuis;
0o 0,9 — 3HayHa kopensuis; noHag 0,9 — oyxe 3HayHa Kopensuis.

Y dopmyni (1) n = 27 — kinbkicTb perioHiB (obnacren);
X; — HaceneHHs obnacTi, ke BBaXKae PigHOK MOBOI YKpaiHCbKy abo
pocinceky (y %); y; — KinMbKiCTb 3asiB MpO 3Mo4nMHU B obnacri,
cniBBigHeceHa 3 KiNMbKiCTIO HaceneHwHs uiei obnacti (y %).
Y T1abn. 5 HaBegeHo pe3ynbTaT 00UMCEHHS KoedilieHTa kopensayii
MNipcoHa ans BkasaHnx gaHux: r,,= -0,713 (3HauHa Kopensuis).

AHarnoriyHo ocnigkeHo Kopenauito MK MOBHOK OOHOPIAHICTIO
HaceneHHs W KiNbKiCTIO TSKKMX Ta OCOOMNMUBO TSKKUX 3MOYMHIB
(Tabn. 6), 3noYnHiB 3aranbHOKPUMIHANbLHOI CNpPSMOBaHOCTI (Tabn. 7),
TSDKKMX Ta OCOBNUBO TSHXKKMX 3MO4YMHIB (Tabn. 8), ymucHux ybusecTs
(3amaxiB) (Tabn. 9).
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Tabnuuys 5
O6uncneHHs KoedilieHTa kKopensauii

. PinHoto € ykpaiHcbka -
an|  (obmaor) | 200 POCMCKaMORa | 1y 100 oci6 nacenensn
1. [ AP Kpum 77,0 4,75
2. | BiHHUUpbKa 94,8 3,19
3. | BonuHcbka 97,3 2,75
4. | OHinponeTpoBcbka 67,0 5,38
5. | JoHeupbka 74,9 3,45
6. | Kutommpcbka 93,0 3,57
7. | 3akapnartcbka 81,0 1,63
8. | 3anopisbka 50,2 5,33
9. | IBaHO-PpaHKiBCbKa 97,8 2,16
10. [ KniBcbka 92,3 3,79
11. | KipoBorpaacbka 88,9 3,95
12. | NlyraHcbka 68,8 6,24
13. | JlbBiBCbKa 95,3 2,51
14. [ Mukonaiscbka 62,9 4,46
15. [ Opecbka 46,3 5,13
16. | MonTaBcbka 90,0 4,75
17. | PiBHEeHcbKa 97,0 2,45
18. | Cymcbka 84,0 3,65
19. | TepHoninbcbka 98,3 1,91
20. | XapkiBCcbka 53,8 5,06
21. | XepcoHcbka 73,2 5,46
22. | XmenbHuLpKa 95,2 2,65
23. | Yepkacbka 92,5 3,23
24. | YepHiBeLbka 75,6 3,27
25. | YepHiriscbka 89,0 3,88
26. | m. Knis 70,9 5,52
27.| m. CeBactononb 90,6 4,35
KoedpiuieHT kopensuii MipcoHa -0,713
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Tabnuuys 6

HdocnigpkeHHA kopensauii Mi>k MOBHOK OAHOPIAHICTIO
HaceneHHS M KiNbKIiCTIO TSXKKMX Ta OCOOSIMBO TSXKKUX 3NTOUYUHIB

KinbKicTb 3no4mnHiB 3a pokamu ('.:epe,guil Kiani?Tb PiaHoto €

:ﬁl (02(;22:‘:) g?;{ﬂ; 3noq1w0r-6|3 Ha pre;lg:bKa

2001 | 2002 | 2003 | 2004 | 2005 | 3a n’aTb oci6 pocincbka

pokiB HaceneHHs moBa (%)
1. | AP Kpum 9838 (10496 (13246 |12229 |10406 11243 0,55 77,00
2. | BiHHMUbKa 5825 6750 | 7733 | 7695 | 5833 6767 0,38 94,80
3. |BonuHcbka 3503 [ 3689 | 4967 | 4604 | 4211 4195 0,40 97,30
4. | OHinponeTtpoBcbka|21502 |24548 (28701 (2724522234 | 24846 0,70 67,00
5. | DoHeupbka 22540 (23304 |29487 |27326 |25473 | 25626 0,53 74,90
6. [Xutommupcbka 5304 5961 | 7489 | 6042 | 4674 5894 0,42 93,00
7. | 3akapnatcbka 2551 | 2813 | 2889 | 2809 | 2673 2747 0,22 81,00
8. | 3anopisbka 10376 (12829 [16707 | 15092 | 12609 13523 0,70 50,20
9. |IBaHo-®paHkiBcbkal 3833 [ 4325 | 4865 | 3949 | 3221 4039 0,29 97,80
10. | Kniscbka 6574 7570 | 9224 | 8392 | 7223 7797 0,43 92,30
11. | KipoBorpagcbka | 4625 | 5313 | 6280 | 5664 | 4724 5321 0,47 88,90
12. | NlyraHcbka 16225 (16968 |20468 | 19451 | 14494 17521 0,69 68,80
13. | lbBiBCbKA 8524 9949 [10512| 9903 | 9460 9670 0,37 95,30
14. | Mvkonaiscbka 6135 [ 7040 | 8782 | 6996 | 5920 6975 0,55 62,90
15. | Opecbka 10646 (12130 [16002 |14063 | 11398 12848 0,52 46,30
16. | MonTtaBcbka 6665 | 7832 [ 9975 | 9032 | 8047 8310 0,51 90,00
17. | PiBHeHCbka 3391 (4386 | 4982 | 4243 | 3681 4137 0,35 97,00
18. | Cymcbka 6650 | 7186 | 7859 | 6537 | 5970 6840 0,53 84,00
19. | TepHoninbcbka 2600 | 2973 | 3388 | 3540 | 3164 3133 0,27 98,30
20. | XapkiBcbka 14389 (15951 20849 | 16025 | 12351 15913 0,55 53,80
21. | XepcoHcbka 5378 [ 5436 | 7693 | 6267 | 5636 6082 0,52 73,20
22. | XMenbHu1Lbka 4384 | 5408 | 7040 [ 6381 | 5397 5722 0,40 95,20
23. | Yepkacbka 5728 5951 | 6507 | 6002 | 4760 5790 0,41 92,50
24. | YepHiBeLbka 1963 | 2500 | 3028 [ 2683 | 2359 2507 0,27 75,60
25. | YepHiriscbka 5330 [ 6147 | 6807 | 5897 | 4719 5780 0,46 89,00
26. | M. Knis 9269 | 8721 (14064 |12756 |14187 11799 0,45 70,90
27. | m. CeBactononb | 1630 | 2074 | 2440 [ 2341 | 2159 2129 0,56 90,60

KoediuieHT kopensuii MipcoHa

-1
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Tabnuus 7

DocnigxeHHA KopensAuii MiXk MOBHOIO OOHOPiIAHICTIO HACeNeHHsA
Ta KiNbKICTIO 3NT0YMHIB 3arafibHOKPUMiHaNbHOI CMPSAMOBAHOCTI

KinbKicTb 3no4nHiB 3a pokamu ('.:epe,_quﬂ Kianich y';:ﬂ\?:z.:a
Ne Perio KinbKicTb | 3noumHiB 260
3in (o6nacte) 2001 | 2002 | 2003 | 2004 | 2005 | 32 mre H2c1igo "°;‘g‘§;"a
pokiB HacerneHHs (%)
1. |AP Kpum 2317120799 [ 24644 | 2388221590 | 22817 1,12 77,00
2. | BiHHuUbKa 11030 | 11456 [ 13354 | 13474 | 11126 12088 0,68 94,80
3. | BonuHcbka 5684 | 5736 | 7780 | 7209 | 7448 6771 0,64 97,30
4. |[AHinponeTtpoBcbka | 49669 [ 46554 | 50714 [ 49101 | 41585 | 47525 1,33 67,00
5. | DoHeubka 4201542757 [ 56206 | 55234 | 54387 | 50120 1,04 74,90
6. |Xutomupcbka 9607 | 9447 | 12590 | 10544 | 8768 10191 0,73 93,00
7. |B3akapnaTtcbka 5252 | 5482 | 5655 | 5676 | 5664 5546 0,44 81,00
8. | 3anopisbka 24547122863 [ 30336 | 28393 | 26245 | 26477 1,37 50,20
9. |IBaHo-®paHkiBcbka [ 5637 | 6146 | 7168 | 6325 | 6145 6284 0,45 97,80
10. | KuiBcbka 11656 | 11640 | 14844 | 13729 | 12071 12788 0,70 92,30
11. | KipoBorpagcbka 9493 | 8668 | 10320 | 9103 | 8539 9225 0,81 88,90
12. | NyraHcbka 30051 (27997 | 37841 | 38159 [ 31670 | 33144 1,30 68,80
13. | NbBiBCbKa 15070 | 15960 [ 17150 | 17060 | 16211 16290 0,62 95,30
14. [ MvkonaiBcbka 12400 | 11349 [ 14082 | 12993 | 12529 12671 1,00 62,90
15. | Opecbka 19914 | 20279 | 27227 | 22907 | 20438 | 22153 0,90 46,30
16. | MonTaBcbka 13453113260 [ 17151 | 16249 | 15982 15219 0,93 90,00
17. | PiBHEHCbKa 5074 | 5834 | 7842 | 6506 | 6723 6396 0,55 97,00
18. | Cymcbka 1183310998 | 12608 | 10808 | 10068 11263 0,87 84,00
19. | TepHoninbcbka 4590 | 4538 | 5257 | 5322 | 4867 4915 0,43 98,30
20. | XapkiBcbka 33647 (32687 | 41328 | 33981 (28770 | 34083 1,17 53,80
21. | XepcoHcbka 10800 | 9926 (14882 | 12408 | 11885 11980 1,02 73,20
22. [ XmenbHUUbKa 6894 | 7580 | 10643 | 9782 | 9636 8907 0,62 95,20
23. |Yepkacbka 11044110060 | 11657 | 10613 | 9302 10535 0,75 92,50
24. |YepHiBeLbka 3447 3995 | 5232 | 4584 | 4450 4342 0,47 75,60
25. | YepHiricbka 9353 | 9536 | 10952 | 9732 | 8431 9601 0,77 89,00
26. | m. Knis 2134919753 [ 29298 | 26827 | 30754 | 25596 0,98 70,90
27. | m. CeBacrtononb 3139 3292 | 4865 | 4387 | 4386 4014 1,06 90,60
KoediuieHT kopensauii MipcoHa -0,694
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Tabnuuys 8

DocnigxeHHA KopensAuii MiXk MOBHOIO OOHOPiIAHICTIO HACeNeHHsA
M KiNbKIiCTIO TSXKKMX Ta OCOGNUBO TAXKUX 3MTOYUHIB
3aranbHOKpPMMiHaNbHOI CNPAMOBAHOCTI

KinbKicTb 3no4uHiB 3a pokamu .ﬁﬁﬁﬁﬂ'ﬁ ';L"OZK;:}'; yﬂﬂ:l?:::;:a
:};‘: PerioH (o6nacTb) 3M04MHIB Hg:igo pocailggbka
2001 | 2002 | 2003 | 2004 | 2005 | 3an’'ATb
poKiB HaceneHHs uzg/os)a
1. | AP Kpum 9071 | 9663 | 1243211306 | 9395 10373 0,51 77,0
2. | BiHHuUUbka 5009 | 6156 | 7176 | 7064 | 5194 6120 0,35 94,8
3. |BonwuHcbka 2991 | 3299 | 4577 | 4210 | 3802 3776 0,36 97,3
4. | OuinponeTpoBcbka | 18676 | 22125 | 26423 | 24929 | 19922 22415 0,63 67,0
5. [ DoHeupka 20830 | 21710 | 28102 | 26019 | 24056 24143 0,50 74,9
6. [>Xutommpcbka 4693 | 5423 | 6917 | 5516 | 4163 5342 0,38 93,0
7. |3akapnatcbka 2061 | 2383 | 2437 | 2388 | 2229 2300 0,18 81,0
8. [ 3anopisbka 9489 | 11980 | 16029 | 14160 | 11695 12671 0,66 50,2
9. |lIBaHo-®paHkiBcbka | 3066 | 3579 | 4114 [ 3253 [ 2695 3341 0,24 97,8
10. | KuiBcbka 5982 | 6882 | 8627 | 7735 | 6405 7126 0,39 92,3
11. | KipoBorpaacbka 4129 | 5005 | 5966 | 5317 | 4386 4961 0,44 88,9
12. | NyraHcbka 14420 | 15150 | 18509 | 17475 | 12492 15609 0,61 68,8
13. | IbBiBCbKA 7449 | 8873 | 9363 | 8695 | 8251 8526 0,32 95,3
14. | Mukonaiscbka 5418 | 6322 | 8064 | 6275 | 5216 6259 0,49 62,9
15. | Opecbka 9611 | 10718 | 14393 | 12362 | 9568 11330 0,46 46,3
16. | MonTaBcbka 6118 | 7166 | 9286 | 8144 | 7276 7598 0,47 90,0
17. | PiBHeHCbKa 2700 | 3750 | 4409 | 3681 | 3219 3552 0,30 97,0
18. | Cymcbka 6164 | 6792 | 7420 | 6093 | 5486 6391 0,49 84,0
19. | TepHoninbcbka 2118 | 2496 | 2910 | 3057 | 2674 2651 0,23 98,3
20. | XapkiBcbka 12721 | 14574 | 19447 | 14589 | 10951 14456 0,50 53,8
21. | XepcoHcbka 4848 | 5018 | 7218 | 5810 [ 5141 5607 0,48 73,2
22. | XMernbHuLbKa 3847 | 4913 | 6528 | 5862 | 4878 5206 0,36 95,2
23. | Yepkacbka 5147 | 5453 | 6080 | 5511 | 4294 5297 0,38 92,5
24. | YepHiBeubka 1703 | 2166 | 2661 | 2322 [ 2076 2186 0,24 75,6
25. | YepHiriscbka 4969 | 5783 | 6442 | 5586 | 4384 5433 0,44 89,0
26. | M. Kuis 8205 | 8054 | 1310511784 | 13192 10868 0,42 70,9
27. | m. CeBacTononb 1478 | 1928 | 2308 [ 2199 [ 1999 1982 0,52 90,6
KoediuieHT kopensuii MipcoHa -0,602

302




ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

Tabnuus 9

LDocnigxeHHA Kopensuii MiXk MOBHOIO OA4HOpPIAHICTIO
HaceneHHA Ta KinbKiCTH YMUCHUX YOUBCTB (3amaxiB)

_ o e posama | Cepemwn | SOEE | yepbineora
:Tﬁl (Ogigg:b) 3noql»3HiB "2c1i%0 poc?ggbka
2001 2002120032004 |2005| samaTe | .. oo o MoBa
pokiB (%)
1. | AP Kpum 239 | 239 | 206 | 208 | 211 221 0,0108 77,0
2. |BiHHuUbKa 90 94 [ 86 | 85 | 77 86 0,0049 94,8
3. | BonuHcbka 48 47 | 45 | 53 | 51 49 0,0046 97,3
4. | QHinponeTtpoBcbka | 385 | 315 | 296 | 263 | 240 300 0,0084 67,0
5. |DoHeubka 703 | 615 [ 565 | 560 | 525 594 0,0123 74,9
6. | XXuTomupcbka 108 81 83 89 | 84 89 0,0064 93,0
7. | 3akapnatcbka 47 43 30 37 | 47 41 0,0032 81,0
8. | 3anopisbka 213 | 204 | 236 | 178 | 149 196 0,0102 50,2
9. |IBaHo-®PpaHkiBCcbka | 47 50 49 46 | 35 45 0,0032 97,8
10. | KuiBcbka 158 | 151 | 139 | 156 | 143 149 0,0082 92,3
11. | KipoBorpaacbka 129 | 125 | 143 | 149 | 101 129 0,0114 88,9
12. | NyraHcbka 317 | 322 | 258 | 262 | 206 273 0,0107 68,8
13. | NbBiBCbKa 143 | 168 | 151 | 116 [ 108 137 0,0052 95,3
14. | Mukonaiscbka 182 | 157 | 158 | 111 | 101 142 0,0112 62,9
15. | Opecbka 309 | 313 [ 267 | 283 | 219 278 0,0113 46,3
16. | MonTaBcbka 149 | 154 | 137 | 122 [ 108 134 0,0082 90,0
17. | PiBHeHCbKa 45 61 56 | 35 | 26 45 0,0038 97,0
18. | Cymcbka 130 | 94 | 91 | 84 | 85 97 0,0074 84,0
19. | TepHoninbcbka 34 42 42 27 | 31 35 0,0031 98,3
20. | XapkiBcbka 349 | 340 [ 321 | 281 | 215 301 0,0103 53,8
21. | XepcoHcbka 181 | 1565 | 137 | 139 | 88 140 0,0119 73,2
22. | XmenbHuLbKa 89 82 79 84 | 69 81 0,0056 95,2
23. | Yepkacbka 107 | 101 | 91 | 82 | 88 94 0,0067 92,5
24.|YepHiseLpbka 41 42 | 29 | 32 | 40 37 0,0040 75,6
25. | Yepririscbka 119 | 121 | 120 | 101 | 87 110 0,0088 89,0
26. [ m. Kunis 165 | 134 | 182 154 [ 130 153 0,0059 70,9
27.| m. CeBacTonorb 33 32 30 43 | 32 34 0,0090 90,6
KoediuieHT kopensuii MNipcoHa -1

303




ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

HeHynboBun (Big'eMHUin) koedilieHT kopensuii MipcoHa 3acsigyye,
Wo JocnifpkyBaHi BENWYMHU B3aEMOMOB’A3aHi TakK: YMM BULLOKD €
OAHOPIOHICTL HaceneHHs perioHy 3a HauioHanbHO-MOBHOK O3HAaKOL,
TUM MEHLUE B LIbOMY perioHi 3BepHeHb rPOMazsH A0 NPaBOOXOPOHHMX
OpraHiB i3 3asBaMu Npo 31104YNHMN.

Y Tabn. 6 HaBeOeHO AaHi WOAO KiNbKOCTI TSHXKKMX Ta 0cobnmBo
TSDKKMX 3M0o4mHiB [1, €. 21] Ta pe3ynbTaTr ob4MCIeHHs KoedilieHTa
kopensuii MipcoHa MiX KINbKICTIO LMX 3M0YNHIB Ta MOBHO-ETHIYHOO
OAHOPIOHICTIO HaceneHHst (MK AaHMMWM [BOX OCTaHHIX CTOBMUIB
Tabn. 6). Y uboMy BUNaaKy ry= -1 (Oyxe 3HayHa kopenauis).

BopgHouvac y Tabn. 7 BigobpaxeHo iHopmauilo Npo KinbKiCTb
3M0YUHIB  3aranbHOKpMMiHaNbLHOI cnpsamoBaHocTi [1, ¢€.24] Ta
pe3ynbTtat obuncneHHst koedidieHTa kopensauii  llipcoHa Mix
KiNMbKICTIO  LUMX  370YMHIB Ta  MOBHO-ETHIYHOK  OOHOPIAHICTIO
HaceneHHs. Taknum YmHom, r,,= -0,694 (cepeaHs kopensuis).

Y 1abn. 8 HaBedeHOo AaHi WoAo KiNbKOCTI TAXKUX Ta 0CcOONMBO
TSDKKMX 3MOYUMHIB 3aranbHOKpUMIHANbHOI cnpsiMoBaHocCTi [1, €. 25]
Ta pesynbtaTr obuncrieHHs koedidieHTa kopensauii lipcoHa Mix
KiNbKICTIO  UMX  3MOYMHIB i  MOBHO-ETHIYHOK  OAHOPIOHICTIO
HaceneHHsa. 3rigHo 3 pesynbTatamu obuucneHHs, r,= -0,602
(cepenHsa kopensuis).

Okpim uboro, y Tabn. 9 npeacrtaBneHO AaHi WoAO KifbKOCTI
OKpemMux BUAIB 3MOYMHIB 3araribHOKPUMIHAMNbLHOI CAPSMOBAHOCTI
(ymucHi BOMBCTBa 4m 3amaxu) [1, c. 26] Ta pe3dynbTaT O0UYUCHEHHS
koediuieHTa kopenauii [NipcoHa MiX KiNbKiCTIO LUX 3MOYUHIB | MOBHO-
€THI4YHOIO OJHOPIAHICTIO HaceneHHsA. Y uboMmy pasi ry,= -1 (ayxe
3Ha4yHa Kopensuis).

Omxe, y BCix Bunagkax koediuieHT kopensuii lNipcoHa €
HEHYNbOBUM, Bif'€MHUM. MoOro 3HayeHHs BKasye Ha CepeaHio,
3HAYHY YN  OyXKe 3HaA4yHy Kopendauito MK AochigKyBaHUMU
BenuumHamu. [lpeacrtaBneHe [AOCNIMKEHHA nNiATBEPOXYE Teay
Wo4o  BMAMBY  €THIYHOT  HEOOHOPIAHOCTI  HaceneHHa  Ha
KPUMIHOF€HHY CUTyaLlilo: 4YMM OAHOPIOHIWMM € HaceneHHa 3a
HauioHaNbHO-MOBHOK O3HAaKOK, TUM MEHLUOK MOCTAE KiNnbKiCTb
KpUMiHanbHUX NPOSIBIB i 3BEpPHEHb rPpOMagsH 40 NPaBOOXOPOHHUX
OpraHiB y LLbOMY PErioHi.
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Influence of the Ethnic Inhomogeneity of the Population
on the Criminogenic Situation

The article analyzes the state taking into account the national
and linguistic composition (homogeneity) of the population by
regions. This direction of analysis and assessment of the state of
crime, in our opinion, has been insufficiently studied, and therefore
requires additional investigation. It is proved that the illegal
manifestations that disturb society, require research into the root
causes of their occurrence. The influence of ethnic inhomogeneity of
the population on the criminogenic situation is argued.

The state of criminality is analyzed and evaluated according to
three most important indicators: the level, dynamics and structure of
crime in a zealous territory. The crime rate is determined by absolute
numbers, which reflect the number of crimes registered in a certain
period of time, as well as the number of persons who committed
them in the region. The dynamics of crime characterizes the direction
and intensity of the change in the phenomenon over time and
demonstrates the correlation between the crime rate of the reporting
period and previous periods. The structure of criminality is
determined by absolute or relative values (in percents) characterizing
the state of crime by age, sex, demographic and other estimates.

Keywords: criminogenic situation, population, structure of
crime, ethnic inhomogeneity.
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Wimomkin O. B. — kaHOugaT HOPUOUYHUX Hayk,
npodpecop, npodecop kacdeapun Teopii Ta icTopii
nepxasu i npaBa HauioHanbHoi akagemii Crnyxou
Besnekn Ykpainu, M. Knis

DINOCODIA NPABA AK ®YHOAMEHTAJIbHA
IOPUONYHA HAYKA

Ha ocHosi Oymok 3apybixXHUX | 8iIMmYU3HSIHUX HayKosuie
docnidxxeHo Haykosul OucuunniHapHul cmamyc iriocoii npasa.
lNodaHo aemopcbKe eU3Ha4YeHHsl ¢binocoghii npasa sik OPUOUYHOT
HayKu rpo CYMHICHi 3aKOHOMIPHOCMI SUHUKHEHHS, pO38UMKY ma
YyHKUIOHYy8aHHS rpasosux sAeuly.

Knro4osi cnosa: cinocodia npaea, HayKoBUM1
avcuunniHapHmm  ctatyc  dinocodii  npaBa, nigxogMm  woao
BU3Ha4YeHHs cTaTycy dinocodii npaeBa, ob’ekT dinocodii npasa,
npegmeT ginocoii npaea, TeHaeHUil po3BUTKY (inocodii npasa.

I_l onpu Te, Wo dinocodisa npaea icCHye BNPOAOBX 6araTbox CTOMiTb,
HEMAE 3aranmbHOro nigxogy A0 1i MOHATTA, HayKOBOro
avcuunniHapHoro cratycy, o0’ekta, npeaMeTa, amKke Nornsan pisHux
JocnigHuKiB  iHOAI  AiameTpanbHO MNpoTUNEXHi. 3 ornsgy Ha
HEBM3HAYEHICTb 3MICTOBUX pUC hinocodii npaea, CNoBINbHIOETLCA 1T
pPO3BUTOK. 3a3HayeHa Hayka Mae He I1LIEe HaykoBe, a N MpakTU4He
3HaYeHHs, WO 3yMOBMNEHO rnobanbHO KPU30K MpaBoBOi cdepu
CyCninbCTBa, Ky He MOXHa nogonatu 6e3 dinocodii npaea.

MeToto CcTaTTi € 34iACHEHHA aHani3y W y3aranbHEeHHsa nornsiais
HayKOBL,iB LOAO BM3HAYEHHS HAYKOBOrO i AUCLMMAIHAPHOro cTatycy
dinocodii npaea, ii 06’ekTa, npegmerTa.

OcTaHHiMK pokamu onybrnikoBaHo 6arato dinocodcbkux npab
Takmx HaykoBuiB, €Ak B. A. bauunin, B. C. biryH, M. |. Ko3swo6pa,
B. M. Koctuubkmin, B. I. KyaHeuos, C. l. MakcumoB, M. M. OHucbkiB,
C. B. CaBuyk Ta iH. poTe nuTaHHSAM HayKoOBOro AUCLMMMIHAPHOro
cTaTycy dinocodii npaea, il o00’ekta, npegmeTa npuUaineHo
HegocTtaTHbO yBaru. OKpiM  ULbOro, pPO3yMiHHA daxiBusaMnU LMX
3MICTOBHMX puUC inocoii npaBa He 3aBXAuM aprymeHToBaHe,
noriyHe 1 y3rogxeHe.

© LWmorkiH O. B., 2017
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3okpema, we |. Kant crtBepmxkyBaB: «Ockinbkn 3 06’€KTUBHOI
TOYKM 30py MOXKE iCHYBaTU TifllbKM OOWH NIOACBKUA PO3YM, TO HE MOXeE
icHyBaTh i GaraTto dinocodin. ToBTO MOXe iCHyBaTM nuwe ofHa
icTUHHa dinocodcbka cuctemay [1, c. 14]. IcHye Takox po3mMaiTTH
OYMOK LLIoA0 NoHATTA dhinocodii npaea, ii 3micTy, dyHKLIN, 06’ekTa,
npegmMmeTa, MeToAiB Towo. Hemae HaBiTb €O0HOCTI B TOMY, OO SIKMX
HayKk BOHa Hanexutb: Ao dinocodcbknx abo topuandHux. Okpim
LbOro, MOCTA€ MUTAHHS CTOCOBHO TOro, YW MNOTPIOHO BBaxaTw i
HayKoK B3arani, xoda OinbLiCTb YY4EeHUX OOTPUMYETbCS OYMKM, LO
dinocogis npaea — Ue Hayka. 3okpema, 0. €. [NepMsikoB CTBEPOXKYE,
wo dinocodia Nnpaea He € Haykoto [2].

IcHye pekinbka nigxoaiB WOAO HAyKOBOro i AUCUMUNIIHAPHOIO
ctatycy ¢inocodii npasa. Hambinbwi noBHO ix gocnigue
M. I. Kostobpa, skun 3a3Hadvae: «[llepwa i MMOBIPHO HanGinbLu
cknagHa npobnema nig Yac BU3HadeHHs Micus dinocodii B cuctemi
cycninbCTBO3HaBCTBA — Ue npobnema ii ctatycy. YUn € BOHa
CaMOCTIHOI Haykol? AKLWO Tak, TO A0 SKUX HayK — pinocodCbkmx
abo opnanyHnx — BoHa HanexunTb?» [3, c. 27].

MNpuxXUnNbHMKKM OAdHOro 3 NigxoAdiB BBaXalTb, WO dinocodis
npaBa — Hayka topuandHa. Lo Tpaguuito 3anovartkysaB we [. ['yro,
SKAW  OOHUM i3 nNepwux BXMUB TepMiH «dinocodis npasay.
KOpucnpyaeHuis, Ha aymky . ['yro, Mae cknagatucb 3 TPbOX YaCTUH:
topuanvHoi gormatuku, dinocodii npaea (cinocodii NO3NTUBHOIO
npasa) Ta icTopil npaea [4, c. 11-12].

3-NoMixX BITYM3HAHUX binocodiB npaBa [1. . PeakiH Takox
BBaXkaB, WO dinocodia npaBa € HPUANYHOI HAYKOK, OCKINbKU i
npeagmeT — Ue npaso. BoHa «vmae cBoim 3micTom inocodcbke abo
npupogHe, pauioHanbHe, TOOTO Te, WO MUCNUMME PO3YMOM
NOACbKMM, npaBo abo igeanbHe npaBo, NPOTOTUN Mpaea
(jus naturale abo jus natural), nparHyun ysaBuTK Te, WO NpaBedHoO i
cnpaBegnuBo (iustum) abo y 4omy € npaBga i crnpaBedsMBICTb
(iustitia)» [4, c. 513].

I[HWMM  BuaaTHUM  BITYN3HAHUA  topucT  J1. |. MNMeTpaxnubkmi,
BU3Havawoun inocodito npaBa OPUANYHOK HAyKOH, MUCaB:
«®inocodito NnpaBa MK TPaAKTYEMO SIK 3araribHe BYEHHS MNpo NpaBo B
TEOpeTUYHOMY, TaK i B MOMITUYHOMY KOHTEKCTi, TOBTO Hayky, LLO
OXOMJIOE TEOPIt0 1 NONITUKY npasa» [5, ¢. 5].

[o topnanyHoi Haykn 3apaxoByoTb iniocodito NpaBa N cyyacHi
iHo3emMHi BuYeHi K. BpikmaH, B. Kybew, A.depgpoce Ta iH. [4,
c. 555-556]. MNpuxnnbHWKaMU Takoro NiAXoA4y € M YMmarno Cy4acHux
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VKpaiHCbKMX i pocincbknx y4veHmx, a came: C. C. Cnueka,
B. C. HepcecsaHu, [. A. KepimoB Ta iH.

MpnbivHMKKN  iHWOI  BepcCii, OCHOBOMOMOXHUKOM  SIKOT €
I.B. ®.lerenb, BBaxaloTb inocodito npaBa dinocodcbKoO
Haykoto. «Hayka npo npaBo, — NUcaB BiH, — € YacTUHO dinocodoii.
Tomy BOHa Mae PO3BUHYTWU 3 MOHATTA igeto, Lo yocobntoe “po3ym”
npeameTtay [6, c.60]. IHwuA Bigomun 3axigHun dinocod npaea
. Pagbpyx Takox BBaxaB inocogito npaBa 4YacCTUHOM
dinocodii [7, c. 11].

3aranoMm Takuh nigxia A0  BU3HAYEeHHA  HAYKoBOro i
aucumnniHapHoro cratycy dinocodii npaBa XapakTepHun Aans
dinocodie [8, c. 28], xoua € NMOro NPUXUIBHUKN N Cepend HOPUCTIB.
3okpema, B. M. CeniBaHoB BBakae, L0 inocodis npaBa nocrtae
cneuianbHo  INOCOMCLKO  AUCUUNIIHOK, Tak camMo HK i
cinocodpia kynbeTypw, penirii, mucteytsa [9, c. 7].

OpHak uen cyto dinocodcbkuin nigxig, Ha gymky M. |. Kostobpu,
npu3BoAuTb A0 nobydoBu BigipBaHMX Big peanbHOro  XUTTSA
abCcTpakTHUX CxeMm, €Ki He HaJalTb YSBMEHHA Mpo  TMMOUHHY
CYTHICTb NMpaBa, iHWKX NpaBoBKX ABULL [2, C. 27].

MpeactaBHMKM TPeTbOro niAxoay BBaXaklTb, WO IiCHYE ABI
dinocodii npasa. Hanpuknaa, M. M. OHucekiB i B. A. Puxko
po3pi3HATb «dinocodito npaeay, WO Mae crtaTtyc dinocodcbkoi
aucuMnniHn  — ue adHania npobnem npaBa B KOHTEKCTI Mex
dinocodcbkux koHuenTiB  (OHTOMoOrii, MeTadi3ukn, rHOCEeonorii,
akcionorii, dinocodcbkoi  aHTpononorii, npakceonorii)  Ta
«inocodito npaBa», WO Mae cTaTyCc PUANYHOT AUCLUUNIIHK — Lie
aHani3 npobnem npaBa B KOHTEKCTI MeX KOHLEenTiB npasa (npaBoBuUX
TEopin i tpnandyHnX npakTuk). BoHW BBaXatoTh, WO NiACTaBOK AN
iCHyBaHHA «aBOX inocodin npaBa» € pPO3MEXYBaHHA  TXHiX
meTtogonorin [10].

MNpUXUNbHMK 4eTBEpPTOro niaxody Y BM3HAYEHHI HAYKOBOIO i
oucumnniHapHoro crtartycy ¢inocodvii npasa M. B. Koctuuybkmn,
MipKyro4n Npo npupoay dinocodii npaea, 3a3Havae, WO «B3aeMOist
dinocodii 1 nNpaBa sk nepegymoBa BUMHUKHEHHS hinocodii npasa
BUSIBMISIETbCA HA TPbOX PIBHAX: BUKOPUCTAHHSA (PiNnOCOMCbKMX 3HaHb
y “anctomy” Burnagi, agantadia (TpaHcdopmadis) dinocodcbkoro
3HAHHA 00 BMMOT lOpUCIpPydeHUii W cuHTe3 dinocodcbkoro i
IOPUOMYHOIO 3HaHHA». Y4YeHun BBaxae, Wo dinocodis npaea
«€ 0HOYaCHO HayKolo i dhinocodcbkolto, | topuanyHoto» [11, c. 18].

309



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

IHWKKM  npuxmMnbHUK 3a3HadveHoro nigxoay [1. M. Pa6GiHoBuy
3ayBaxye, wWo ddinocodia npaBa «nocTtae 3aranbHUM 00’ekToM
DOCNIOXXEHHA [OBOX CaMOCTIMHMX Hayk: dinocodii (TouHiwe —
couianbHoi dinocodii) 1 3aranbHOi Teopii npaBa. Y mexax nepLioi
Hayku, cinocodisi NpaBa BUABNSE Taki 3aKOHOMIPHOCTI “npasa”, aki
Bnactuei BciM 6e3 BUHATKY sBuLLAM MNpPUpoauM W CycninbCcTBa...
Y wMexax 3aranbHOTEeOpPEeTUYHOI HpuandHOI Hayku dinocodis
npaBa nposiBnsge came cneundiky umx  (“cpinocodcbkmx”)
3aKkoHOMipHocTeny [12, c. 23].

MpeactaBHk we opHoro nigxoay C. C. Anekcees nule:
«dinocobis npaBa — Ue HOBMK, Hambinbw Bucokun LWabenb
OCMUCIEHHSI NpaBa, Y NEeBHOMY KOHTEKCTi BeplUMHa y3aranbHEeHnX
IOPUONYHUX 3HaHb... Dinocodis NpaBa € Haykok NPOo NpPaBoO B XKUTTI
niogen, y nogcekomy 6ytTi» [13, c. 394].

HannowupeHiwuMm € wocTMhn  nigxig, Wo BuniuBae 3
MiXXOucumnniHapHoOro crtatycy dinocodii npaBa, ogHUM i3 BUOATHMX
npeactaBHukiB sakoro € M. |. Kosiobpa. BiH BBaxae, WO icHye
hekinbka pisHoBmaiB uboro niaxony. No-nepuwe, dinocodito npaea
MOXHa BW3HA4YaTM SK rany3b HAYKOBMX 3HaHb, LLO iCHye mMo3a
cinocodieto 1 NpaBoO3HAaBCTBOM, € MPUHLIMNOBO HOBUM HarnpsiMmom
cycninbCcTBO3HAaBCTBA. [o-apyre, BOHa NOAINSAETbCA HA ABI HAYKN —
«pinocodcbky dinocodito npaea» i «lOPUANYHY dinocodito npaBax».
lNo-TpeTe, HaykoBeLUb 3ayBaxye, WO @inocodito npaBa MOXHa
TpakTyBaTM K €OMHY HayKy, Xo4ya BOHaA € MOABINHOIO 3a CBOEHD
nNpMpoaoto, WO NOXOAUTbL OAHOYACHO 3 ABOX mxepen — dhinocodii Ta
topucnpygeHuii [2, c. 30].

OavH i3 nNpeacTaBHUKIB  LIOCTOrO  Migxody Y  BU3HAYeHHI
HaAykoBOro i gucuunniHapHoro cratycy cinocodii  npasa
C. Jl. MakcumoB cTBepa)Xye, WO 3a CBOIM cTaTtycoM dinocodis
npaBa — LUE KOMMMIEKCHa AucumnnidHa, dka nepebyBae Ha CTUKY
dinocodii Ta npaBo3HaBcTBa. [prUyoMy BMU3HAYEHHSA NpobnemaTukm
cinocodii npaBa Moxe 3AiMCHIOBATUCA 3a ABOMA MNPOTUNEXHUMU
HanpaMmamu: Big dinocodii A0 npaBa; Big BUPILLEHHS MPaKTUYHUX
3aBAaHb 4epe3 NpaBO3HABCTBO, L0 3AIMCHIOE HayKoBe Mi3HaHHSA
npaea, Ao Mnoro dinocodcbkoro ocmucnenHs. Tak, C. J1. MakcumoB
Haronowye, uwWo ddinocodis npaBa — eOouvHa [OocCnigHMLUbBKA W
HaB4yarnbHa AUCUMMNIIHA, X04a W MOXOoAuUTb i3 ABOX Pi3HUX mKepen,
a came: 3aranbHOMINocoMCbkMx pPo3pobOoK i AOCBIAY BUPILLEHHS
npakTU4HMX nNpobnem npaea [14, c. 33-34].
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IHWKWK npeacTaBHUK MixaucumnniHapHoro niaxoay B. B. Wunwko
CTBEpOXYye, WO dinocodis npaBa € CaMOCTIMHOK HAyKOBOO
OMCUMMNIHO, sSika Mae BNacHUn npeaMeT AoCnimKkeHHA. 3 ornaay Ha
cneundiky npeamMmeTa AOCHiMKEHHS, BOHA OXOMNMIOE «CYMiKHY cdpepy
MiXK dbinocodieto i topucnpyaeHUieo, BUKOPUCTOBYHOYN METOAOSOTI0
nepLuUoi nig Yyac AocnigXeHHa OCTaHHbOI» [15, . 46].

Tak, B.Il. Ky3HeuoB Takox Bu3Ha4dae dinocodito npaBa sk
«CBOEPIOHUIM CYMIKHUI MPOCTIp MiX dinocodieto 1 npasomy [16, c. 9].

3okpema, B.C.biryH BBaxae, wWwo dinocodia npaBa —
ue ocobnuBa cdepa MPKOAUCUUNIIHAPHOTO HAYyKOBOrO  3HAHHS
dinocodCbkMX | OPUONYHUX HaYK, iX «3aranbHa Teputopisa» [17, c. 127].

MpencraBHMK CbOMOIO HaNPSAMY LLIOAO TPAKTyBaHHA HAYKOBOTO i
avcuunniHapHoro craTycy dinocodii npasa B. A. baunHiH BBaxae,
wo dinocodia npaBa — Ue «...MDKAUCUUNIIHAPHA rany3b 3HaHHS,
AKa nNOedHYeE nisHaBanbHi 3ycunns inocodii, topucnpyaeHuil,
coujionorii, ncuxonorii N iHWKWX couioryMaHiTapHMX OUCUUNIIH Y
JOCNiQKeHHi CYTHOCTI MpaBOBUX peanini, aHanidyBaHHi NPUYNHOBO-
HacnigkoBUX 3B’A3KIB, HAKAMW BOHW 3'€dHaHi 3 OHTOMOrIYHO-
mMeTadisnyHnMn nepLioocHoBamu oyTTa» [18].

OpgHak TI. Kenb3eH Big3HadaB, wo BrpogoBx XIX-XXcT.
«...IopUCMIpYAEHLis 30BCIM HEKPUTUYHO “po3lumpunacsa” 3a paxyHoK
ncuxonorii W couionorii, eTukn Ta nonitu4yHoi Teopii. Take
PO3LLUNPEHHA MOXHA MOSACHUTU TUM, WO Ui HAayKM MalTb CrpaBy 3
npeamMmeTamm, siki TICHO NOB’si3aHi 3 npaBoM. | sKLLO “4ncTe” BYEHHS
npo npaBO MnparHe BiAMEeXyBaTW Mi3HAHHA NpaBa Bid CYMiKHUX
Oucumnnid, To 30BCIM He TOMYy, WO BOHO He nomiyae abo HaBiTb
3anepeyye LUeN 3B'A30K, ane TOMy, WO BOHO XO4Y€ YHUKHYTU
METOAONOMNYHOrO  CUHKPETU3MY, SKUA  “3aTEMHIOE”  CYTHICTb
npaBo3HaBCTBA W CTUpPaE MeXi, 3yMOBMEHi Mpupoao  MOro
npeametay [19, c. 704].

lNpepctaBHuK BocbMoro Hanpsimy |. 1. ManiHoBa Buokpemntoe
cinocodito npaBa B LIMPOKOMY KOHTeKCTI. «Lle rany3b OOBiNbHOI,
Oe3cncTeMHoi dinocodcbKkoi iHTepnpeTauii npobnem npasa, sKka
iHOOi MOXe nMpuUMaTn XapakTep AormaTu4yHoi abcontoTuaadii Skoicb
OJHI€ET inocodcbkoi Tewiiy. [JocnigHMUA TakoX BUAIMSE KIACU4YHY
dinocodito npaea, cteopeHy |. KaHTtom, |. Dixte, . B. ®. lerenem.
«le nobygoBaHa Ha pednekcnBHo-MmeTadisnvHNX NigcTaBax LinicHa
cuctema npPUHLUUNIB NPaBOBOr0 MWUCMEHHS, MNPaBOPO3YMIHHA 1
po3BUTKY npaBoBOi KynbTypu». Okpim uboro, I. 1. ManiHoBa
BMOKpeMrtoe inocodito npaea sik HaykoBy aucuunnidy [20, c. 13]
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i 4a€ Take BU3HAYeHHs il npeaMeTa: Lie — fnorika po3BUTKY Npasa, Lo
pPO3ropTaeTbCA B MNPaBOBOMY MMUCMEHHI HAK METO[, CYTHICHO
OCHOBOIO SIKOFO € BifOBpaXxeHHs MIOACBKOro 3MICTy B NpeaMeTHUX
¢opmax npaea [20].

BuknapgeHe Bulle gae 3MOry AOiMTM MEBHUX BUCHOBKIB OO0
HayKOBOrO i AucumnniHapHoro ctaTycy dinocodii npasa.

Mo-nepLue, icHye Touka 30py, Lo dinocodia npaea — Lie He Hayka,
Xo4a OinbLicTb JOCNIAHMKIB JOTPUMYETHCA NMPOTUNEXHOT YMKW.

Mo-ppyre, oaHi HaykoBLi BBaxaloTb, WO dinocodis npaBa €
topnanyHoto Haykoro (K. Bpikman, I. 'yro, [. A. Kepimos, B. Kybeu,
M. K. MnxannoBcbkui, B. C. HepcecsaHu, J1. |. MeTpaxunubkui,
A. ®epapoce, b. M. YiuepiH, I'. ®. LLlepieHeBny), a iHWi 3apaxoByOTb
il go dinocodebkmx  Hayk (. B. ®.Terenb, [. Pagbpyx,
B. M. CeniBaHoB, 6. ®. YUminb Ta iH.).

MNo-TpeTe, icHye aymKa, Wwo € ABi dinocodii npaBa, a came:
«inocodcbka dinocodia npasa» i «opugnyHa dinocodia npasa»
(M. H. OHucekis, B. A. Puxko, C. B. CaBuyk Ta iH.).

Mo-yeTBepTe, Aeski AOCNIOHMKM BBaxawTb, WO ddinocodis
npaBa € OAHOYaCHO i INOCOMCLKOW, | PUANYHOK HayKO
(P. Anekci, M. B. Koctuubkui, . M. PabiHoBuu Ta iH.).

Mo-m’aTe, icHye aymka, Wwo dinocodia npaBa Mo)xe BUCTynaTu

sIK  CMOKOHBIKY dinocodpcbka gucumunniHa | 8K iHTerpoBaHa
dinocodcbko-npaBoBa gucumnnina (C. C. AnekceeB).
Mo-wocrTe, HaNNOLUNPEHILLNM € CYKEHHSA npo

MiKOMCUMNMNIHAPHICTb, KOMMMNEKCHICTb cTatycy dinocodii npaga,
Konu 1i TPaKTYTb SIK EANHY, XO04a N NOABIMHY 3a CBOEK MPUPOLAOLD,
HayKy, WO MNOXOAUTb OQHOYACHO i3 ABOX mXepen — dinocodii i
ropucnpyaeHLii (B. C. BiryH, H. b. 3a3aeBa, M. I. Kostobpa,
C. |. Makcmumos, B. B. lUuwko Ta iH.).

Mo-cbome, aeski HaykoBUi BBaxatoTb, WO dinocodia npasa —
ue MikaucuuniiHapHa rany3b 3HaHb, fKa MNOE€OHYE ni3HaBaslbHi
MOXXNMBOCTI dpinocodii, topucnpyadeHLii, couionorii, ncuxonorii n
iHLWIMX couiorymaHiTapHux gucumnnid (B. A. BaunHin).

Mo-BocbMe, iHOAI dhinocodito NpaBa BM3HAYalTb HAK AOBIMNbHY
OescucteMHy  @inocodcbky  iHTepnpeTauito  npobrnem npaea
(I. M. ManiHosa).

Nonpu po3maiTTs TOYOK 30pY LWOA0 HAyKOBOro i ANCLUUMIIHAPHOIO
ctaTycy dinocodii npaea, B. HepcecsHu cTBEpAXyBaB, LWO
«...UeHTp Barn y dinocodcbko-NpaBoBUX AocnigpkeHHax XX CT.
nepemictutbCcsa y cdepy puanyHoi Hayku, e dinococito npasa
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BU3HAOTb CaMOCTIHOIO HPUAMYHOK Haykow». BiH BBaxaB, L0
ronoBHi  KoHuenuii dinocodii npasa B XX cCT. po3pobnsanu
NpeacTaBHUKM  IOPUANYHOI  HaykW, | US  TEeHAEHUiss MOMITHO
nocununacs y Apyrin nonosuHi XX ctonitta [4, c. 554].

BapTo 3a3HaunTi, Wo cnoyaTky dinocodito npaea nig BNIMBOM
. B. ®. ler'ensa 3apaxoByBanu Ginblue go ¢inocodCcbKkoi Haykn, Hix
0o topuanyHoi. Lle no’a3aHo 3 xapaktepom camoi dinocodii. Bona
BMHMKIIA SIK HayKa, L0 NOEAHYE BCHO CYKYMHICTb 3HaHb JIFOOAMHU NPO
HaBKOMULLHIO  AiNCHICTb. Y npoueci HarpoMamKeHHsi 3HaHb
BinbyBaeTbca npouec iX cneuianidauii 1 dopMyBaHHS HOBUX HaVK,
BiA’eQHaHHSA 1X Bia dinocodii, WO HaneXxuTb | OO0 HpUChpPYAeHLil.
BogHoyac 4epe3 HeOocTaTHICTb 3HaHb y  MNeBHiM  cdepi
Hedinocodcbkoi Haykm dinocodid Hamaranacs X 3aMiHUTK
3arafnbHMMK  KaTeropismMm ”W  3akoHamu, WO Bigbynoca n 3
dinocodieto npaBa B nepioa ii BUMHUKHEHHS. OpgHak y npoueci
3pOCTaHHA 1 NornnMbneHHsa 3HaHb Npo 06’ekT i NnpegmeT dhinocodii
npaBa 3HUKAE NigctaBa Onsi HAMOBHEHHS X HAAMIPHO LUMPOKNMMU
3aranbHOMINOCOMCLKUMIN  KaTeropiasmMm, $iKi B KOHTEKCTIi HOBUX
cneyianiaoBaHUX 3HaHb BTpa4atoTb HAYKOBY W NPaKTUYHY LiHHICTb.

Ha Hawy aymky, o6’ektoM dinococpii npaBa € 3aKOHOMIPHOCTI
npaBoBoi cdepn XUTTA cycninbctBa. O6’ekT Mae BnacTMBi Nomy
XapakTepucTukn opmm i 3micTy.

3 Toukm 30py Gopmu (06’emy), ob’ekTom dpinocodii npaea €
npaBoBa cgepa XUTTA CyCninbCTBa, A0 SKOI HanexaTtb: npaBoBa
cUcTeMa; siBULLA, WO 3YMOBIIOIOTH MPaBOBY CUCTEMY; SIBULLA, SKi
MOB’si3aHi 3 NPaBOBOI CUCTEMOIO.

1. NpaBoBa cucTtema (NpaBo, NPaBOTBOPUICTb, MpaBopeanisayis,
OpraHisauisi NpaBoBMX YCTaHOB, NPaBOMNOPSAOK, NPaABOCBIOMICTb) —
Le BriacHe npaBoBi dABuLLA.

2. fBMwa, wWo 3yMOBNIOKTb NpaBOBY cUCTeMy, — LUe peanii
DINCHOCTI, SKi XKOPCTKO, iMNepaTUBHO BM3HA4YalOTb BUHUKHEHHS,
PO3BUTOK, (YHKLIOHYBaHHSA npaBoBOi cucTtemu. BoHu noB’asaHi
BEPTMKANbHUMMW BiAHOLEHHAMMN.

3. ABnwa, sKi NOB’si3aHi 3 NPaBOBOK CUCTEMOM, — Lie ABULLA
NpPUPOLHOro, eKOHOMIYHOro, CouianbHOro NOPSAAKiB, L0 XOPCTKO He
OeTepMiHyl0Tb NpaBoBy cuctemMy. BoHM noB’A3aHi ropM3oHTansHUMU
BiJHOLLEHHAMM, MOXYTb MO3UTUBHO YM HEraTMBHO BMMBATM Ha
npaBoBYy CUCTEMY.

3 TOuykMm 30py 3MmicTy, o0O6’ektom cpinocodpii npaBa €
3aKOHOMIpPHOCTI MpPaBOBOi CUCTEMM, SIBULL, LIO 3YMOBIEHI Helo,
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noe’sasaHi 3 Heto. [lpuyomy, 3asHaveHi BMAM 3AKOHOMIPHOCTEN
iCHYIOTb He HesaneXxHo OoAMH Bi4 OAHOro, a sK MNeBHa cuctema.
Monpu BMAOBI BiAMIHHOCTI, 3aKOHOMIPHICTE NpaBoBoi cepu — ue i
00’eKTMBHI, HeOOXigHi, CTiliki, MOBTOPIOBAHI, 3YMOBIEHi, CUCTEMHI
(iHTerpauinHi) skocTi, ki HagakTb 11 AKICHOT BU3HAYEHOCTI.

3aKOHOMIpPHOCTI  MpaBoBOI Cdepy MawTb MEeBHY iepapxiyHy
OypoBy. Ix agpom € 3akoHOMIpHOCTI npaBoBOi cuctemu. [dpyrun
piBEHb CTAHOBSIATbL 3aKOHOMIPHOCTI ABULL, SIKi 3YyMOBIIOOTb NPaBoOBY
cuctemy. [1o TpeTbOro piBHA HanexaTb 3aKOHOMIPHOCTI, NOB’A3aHi 3
NMpaBoBOK  cUCTEMOl.  3asHadeHi  piBHi  3aKOHOMIpHOCTEWN
CNiBBIQHOCATLCA SIK OKpEMe, YaCTKOBE Ta 3ararnbHe.

Taknm 4nHoM, o6’eKT hinocodii NpaBa 06’eMHUIN, AMHAMIYHWIA,
pisHOMNNaHoBUN i 6GaraTomipHM. BnacHe UMM xapakTtepusyeTbes i i
npeameT, SiKUM € CYTHICHIi 3aKOHOMIPHOCTI BUHWKHEHHS!, PO3BUTKY,
dYHKUiOHYBaHHA  npaBoBux  sBUW,. CyTHICHI  3aKOHOMIPHOCTI
NpaBoBOro sABMmLla — Le Woro cybcraHuioHanbHi, HEBIA €MHI, FONOBHI,
NepBWHHI, BiAMiHHI, NPUPOLHI AKOCTI.

O6’exT i npeameT dinocodii npaesa, 3 ogHoro 60Ky, NOCTIMHO
PO3LUUPIOIOTBCS, a 3 iHLWOro — nornuontoThes. Lle 3ymoBneHo Tum,
wo: no-nepwe, Bce OBinblue ABWL, AINCHOCTI noTpannse B cdepy
NIOACLKNX NOTPeOd, siki peryntoe npaeso; No-gpyre, y 3B’A3Ky 3 LUM
BYHMKae Bce Oinble npobnem, Ans pilleHHS sKkuxX HeobXigHumu €
3HAHHSA CYTHICHMX 3aKOHOMIPHOCTEN NPaBOBUX SIBULL,.

Omxe, ob’ektom i npegmeTom dhinocodpii npasa € npaBoBi
noe’si3aHi 3 HMMK ABULWLE, TOOTO oAHa 3i cheuianizoBaHux cdep
couianbHoro Xuttda. 3aranbHa inocodisa sk Hayka nNpo 3aranbHi
CYTHICHi 3aKOHOMiIpHOCTi He MoXe rnnboko BcebiyHO ni3HaTU Len
cneuianisoBaHuin 06’ekT. Y HEl HEMaE MOXIMBOCTEN 3a LOMOMOroH
CBOIX 3ararnbHuMX MeToAiB chopMyBaTM 3HAHHA LIOAO KOHKPETHOro
ob’ekTa, He roBopsiYM BXe MpO creuianizoBaHi 3HaHHA npegmeTa
JocnigkeHHs B UboMy 06’ekTi. CBigY4eHHAM LbOro mnoctae Te, Lo
3aranbHa dinocodia He chopmyBana y dinocodii npaea »XogHOro
MOHATTA 4YM  3akoHOMipHocTi. Lle Moxe 3pobutnm  nuwe
cneuianizoaHa, TOOTO topuaudHa Hayka, 3okpema dinocodis
npaea, sika Mae BIiANOBIOHWI creuiani3oBaHUN IHCTPYMEHTapin
OOCNIOXEHHA  CYTHICHMX  3aKOHOMIPHOCTEM  MpPaBOBMX  SBULL.
dinocodun 3a 4ONOMOrol CBOEI METOAO0MOriT MOXYTb AOCHiAXKYyBaTU
npaBoO TiNbKW 330BHi, OMMWCOBO, WO € MO4YaTKOBMM eTarnoM LbOro
pocnigpkeHHs. KOpuctn BonoAitoTb METOAOSONED BUBYEHHSA MpaBa
3cepeavHu, aHaniTU4HO, WO € HacTynHUM, O6inbll PO3BUHYTUM
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etanom pocnigkeHHs. OpgHak gns  ubOro  BUKOPUCTOBYIOTH
iHCTpYMeHTapinn, Ak po3pobnse dinocodis — Ue Tak 3BaHi
3aranbHodinocodcbki MeToan Anda BCiX ryMaHiTapHuMx Hayk. Okpim
HUX, Oyab-AKka Hayka, y ToMmy 4ucni dinocodia npaBa, Mae TakoxX
3aCHOBaHi Ha 3aranbHOoMINoOcoCcbkMX cneuianbHi W KOHKPETHI
MeToan, 0e3 BUKOPUCTAHHS SKMX BOHA HE MOXe MNi3HaTWM BacHUN
npegMeT, amke B 3aranbHoiNnoOCodpCbkMX MeTogax Hemae
iHCTPYMEHTapIito Ansa Noro nisHaHHS.

Y inocodii npaBa dinocodii He OGinblie HiK B iHLWIRA
rymMaHiTapHin Hayui. BxxnBaHHa B HasBi dinocodii npaBa TepmiHa
«inocodis» o03Hayae nuwe Te, WO 3a aHanoriel i3 3aranbHo
cinocodieto, sika BCTAHOBMOE 3araribHi CYTHICHI 3aKOHOMIPHOCTI
couianbHoro oyTTS, dinocodisn npaea BCTaAHOBIIOE Ui
3aKOHOMIPHOCTI Nuwie Anga oaHiei, cneuianbHoi cdepun, TO6TO npaea.
Lli cneuianbHi CyTHICHIi 3aKOHOMIpPHOCTI € npeameToMm dinocodii
npaea, e 3akiH4yeTbcsa cdepa BNNMBY 3aranbHoi dinocodii npasa.

Takum 4mHowm, dbinocodia npaea, Wo novana opmyBaTUCA 3a
[OonomMorow 3aranbHoi  inocodii, HWHI € PUONYHOK HaYKOlo.
HeoOxigHicTb ii iCHyBaHHs 3ymoBneHa notpebamu y BU3HAYEHHI
CYTHICHUX 3acaf npaBoBoi ccepu.

BeBaxkaemo, WO 3a aHanorieto i3 3aranbHo dinocodieto, sika
BUBYAE 3ararnbHi CYTHICHi 3aKOHOMIPHOCTi HaBKOMWLLHBLOI AiNCHOCTI,
inocochia npasa Mae BMBYATU CYTHICHI 3aKOHOMIPHOCTI MPaBOBOI
DiNcHOCTI.

Ha nigctaBi BuKkNageHoOro MOXHa [OiNTWM  BUCHOBKY, LLO
dinocochia npaBa — ue dyHOaMeHTanbHa lopuandyHa Hayka npo
CYTHICHi 3aKOHOMIPHOCTiI BUHWKHEHHS, PO3BUTKY Ta OYHKLIOHYBaHHS
NpaBoBUX SBUILL,.

I3 LUbOro BU3Ha4YeHHA BUMNMNMBAKOTL Taki pucu dinocodii npaea:

1) dinocodbia npaBa — ue topuaudHa Hayka, TOMY WO i
00’ekTOM € NpaBo, TOOGTO PUANYHE ABULLE, @ NPEOMETOM — CYTHICHI
3aKOHOMIPHOCTI NpaBa, L0 TaKoX € PUONYHUM SBULLEM;

2) dinocodis npaBa BMBYAE 3aKOHOMIPHOCTI NMPaBOBUX SBULL,
iCHYBaHHS;

3) dinocodisi NnpaBa BMBYAE CYTHICHi 3aKOHOMIPHOCTI NMpaBOBUX
SIBULL, TOOTO iX HaMBinbLL rMMOMHHI SIKOCTi, BNAacTUBOCTI npasa, 6e3
SIKUX BOHM HE MOXYTb iCHYyBaTW;

4) pinocodpia npaBa BMBYAE BUHWUKHEHHSI, PO3BUTOK i
PYHKLiIOHYBaAHHA CYTHICHUX 3aKOHOMIPHOCTEN NPaBOBUX SIBULLL;

315



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

5) 3 ornagy Ha 3asHadeHi puck, dinocodis npaea €
dyHAaMEHTaNbHOW IOPUONYHOI HAaYKOH0.

CyyacHuin cTtaH inocodii npaBa Hagae  MOXIMBICTb
BUCHOBYBAaTU, WO iHTEHCUBHO BigbOyBaeTbcsa npouec opMyBaHHS
3aranbHoi dinocodii NpaBa M Mo4YMHAE po3BMBATUCA cneLianbHa
dinocodia npasa (dinocodis 3no4mHy, dinocodis NPaBoTBOPYOCTI
Towwo). Jlorika po3BUTKY 3HaHHSA, NobygoBaHa 3a NPUHLUMNOM «Bif
3aranbHOro [0 KOHKPEeTHOro», TOOTO Big 3aranbHWX 3HaHb [0
nepLIoeneMeHTHUX 3HaHb, XapakTtepHa W ans dinocodii npaea,
Yy PO3BUTKY AKOI MOXXHa BMOKPEMUTU TakKi eTanu: dinocodisa npaea sik
dinocodcbka Hayka, dinocodia npaBa sk dinocodcbko-topuanyHa
Hayka, (hinocodis npaBa sk puaMYHa Hayka, hinocodis okpemmx
NpaBoOBUX ABULL,.

OueBMaHO, WO Ha 4aci BWHUKHEHHA dinocodii 4YacTuH
(«HaHOEnNeMEeHTIB») X ABULL, ANsl Mi3HaHHSA rPaHUYHNX NEPLLUOOCHOB
npasa 3 METOK BMKOPUCTAHHS MOro CYTHICHUX 3aKOHOMIpPHOCTEN And
BOOCKOHAaNeHHsa NpaBOBUX iIHCTUTYTIB B iHTepecax CycninbCTBa.

Taknm 4nHOM, iCHYE BiCiM HanpsaMiB OO0 PO3YMIHHA HAyKOBOIo
i gucuunniHapHoro ctaTycy inocodii npasa. Ha Hawy gymKy, BOHa
€ (pyHOAMEHTanbHOK PUANYHOI HAYKOK, TOMY WO ii 06’€KTOM i
npeameTom € topuanyHi sieuwa. O6’ektom dhinocodii npaea €
3aKOHOMIPHOCTi NPaBOBOI chepu XUTTHA CyCninbCTBa.

Mpegmetom inocodpii MNpaBa € CYTHICHI 3aKOHOMIPHOCTI
BVHUKHEHHS!, PO3BUTKY Ta (PYHKLIOHYBaHHS npaBoBux aBuL,. O6’ekT i
npeametr  inocodii npaBa, 3 ogHoro 6OKy, MOCTINHO
PO3LLUUPIOIOTBCS, 3 iHWOro — nornuMénoTbes. Lle 3ymMOBREHO TuM,
Wwo ccepa nroacbknx nNotTped oxonnoe Bce Ginblue siBULL AiNCHOCTI,
AKi perynioe npaso, Y 3B’A3KYy 3 UMM BUHMKAeE Bce Binblue npobnem,
0111 pO3B’sI3aHHA AKUX HEOOXiOHI 3HAHHSA CYTHICHUX 3aKOHOMIPHOCTEN
NpaBOBMUX ABWLL.

3a3HayeHe 06’eKTMBHO MOPOMAXye Bce Oinbliy cneuianisadito
dinocopcbko-NpaBoBMX  3HaHb, TOBTO iCHyBaHHA nopsg i3
3aranbHO Qoinocodield npasa, cneuianbHUx dinocogin npaea
(chinocodhis npaBoTBOPUOCTI, (hinocodist 3rMOUYNHY TOLLO), SKi MaloTb
BiQMOBIAHI NpeaMeTn OOCniaXEeHHS.

AHania BULIEBMKNAAEHOro [ae 3Mory niacymysaTu, WO
dinocodis npaBa — ue yHoamMeHTanbHa HWPUANYHA Hayka Mpo
CYTHICHi 3aKOHOMIPHOCTI BMHWKHEHHS!, PO3BUTKY 1N (DYHKUIOHYBaHHS
NpaBoOBUX ABULL,.
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Shmotkin O. — Ph.D in Law, Professor, Professor of the
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Academy of the Security Service of Ukraine, Kyiv, Ukraine

Philosophy of Law as a Fundamental Science of Law

In the article, based on the opinions of foreign and domestic
scientists, the scientific disciplinary status of the philosophy of law
has been studied. There are eight directions for understanding this
status. The author’s view of him is described, according to which the
philosophy of law is a fundamental legal science. The author’s
definition of the philosophy of law as a legal science on the essential
laws of the emergence, development and functioning of legal
phenomena is presented.

The current state of the philosophy of law allows us to state that
the process of formation of the general philosophy of law is intensively
taking place and a special philosophy of law (philosophy of crime,
philosophy of law-making, etc.) begins to develop. The logic of the
development of knowledge, built on the principle of «from general to
concrete», is also characteristic of the philosophy of law. We can
distinguish the following stages: the philosophy of law as a
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philosophical science, the philosophy of law as a philosophical and
legal science, the philosophy of law as a legal science, the philosophy
of individual legal phenomena. The author proposed his own definition
of the object of the philosophy of law, to which he refers the laws of life
of the legal sphere of society, which includes: the legal system, the
phenomena that determine the legal system, the phenomena are
connected with the legal system. The subject of the philosophy of law,
he considers the essential laws of the emergence, development,
functioning of legal phenomena. The forecast of tendencies of
development of philosophy of the right is stated.

Keywords: philosophy of law, scientific disciplinary status of the
philosophy of law, approaches to the definition of the status of the
philosophy of law, the object of the philosophy of law, the subject of
the philosophy of law, the development trend of the philosophy of law.
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Y[IK 340.111.5(004)

Maenuwun O. B. — kaHOnOaT OPUONUYHUX Hayk,
JoueHT, npodecop kacenpu cinocodii npasa Ta
opuanyHoi - norikm  HaudioHanbHOT  akagemii
BHYTpIiLLHIX cnpas, M. Kuis

YAOOCKOHAJEHHA IHCDOPM_ALI,IVIHOI'O
3ABE3NEYEHHA NMPABOBOI OIAJNIBHOCTI
B KOHTEKCTI CEMIOTUKO-NMPABOBOI'O AHATI3Y

LocnidxeHo akmyanbHUlU cmaH iHgbopmauitiHo2o 3abe3rneqyeHHs1
rnpaeoeoi disinbHOCMIi ma BU3HaYeHO Harpsamu 600CKOHAaIeHHS
3aKoH00ags4020, MpPaso3acmoCO8HOZ0, PAasoOC8IMHbLO20 Mpouecy
WINSAXOM 8UKOPpUCMaHHS iHmernekmyarsnbHUX cucmeM i mexHorsoeil y
eanysi npasa. OkpecrieHo criocobu onmumisauji rnmpasooXxopPOHHOI
OisinbHOCMIi 8 KOHMeKCmi ceMiomuKo-rpagoeo2o aHarnizy rpobrem
asmomamu3sauji npasosux rpouedyp. Cxapakmepu308aHO 3Ha4YEHHS
cemiomu4yHo2o idxody OnsA po3e’sa3aHHs akmyarnbHUX npobrem
topucripydeHuii Ha cy4acHOMy emarii po38UMKY.

KnrouoBi cnoBa: cemioTuka npaBa, npaBoBa JAiSNbHICTb,
opuandHa  KkBanidpikauisa, iHopMauiiHi  TeXHONOorii, CeMioTMKO-
npaBoBMM aHanis, bopmanisadis.

AKTyaJ'IbHiCTb npobnemn  BOOCKOHANEHHA  iHopmaLUinHOro
3abe3neyvyeHHs nNpaBOBOi OiSANIbHOCTI HE BUKIMKAE KOOHUX
cymHiBiB. OueBuaHo, WO igei iHdopmaTusalii Tux npouecis, LWO
(POPMYIOTb 3MICT HOPUANYHOT iANBHOCTI Ta CNpUADTL aBToMaTm3adil
PYTUHHUX npouenyp, ki daxiBeub 3AINCHIOE Nif 4aCc BUKOHaHHA
cBOiXx 000B'sA3KiB y MpaBoBin cdepi, BUHMKIM OOHOYACHO 3
TEXHOMOriAMKN, NPUCTPOSIMU | NporpaMmHMMKM 3acobamu, 3gaTHUMU
peanisdyBaTt nogibHi igei. Tomy BNpogoBX Opyroi NonoBuHM XX CT.
BUHWKNO  4YMMano  BignoBigHMX  po3pobok, SAKi  ageTanbHo
npoaHani3oBaHo B 6araTtbox HaykoBMX Mpausax. 30Kkpema, NMUTaHHSM
komm'loTepmsadii  Ta  iHdopmaTusauii  npaBoBOl  AIANbHOCTI

NPUCBSAYEHO 00opobKM B. A. bakyniHa, A. K. bapaHoBa,
K. I. BenskoBa, B. B. biptokoBa, Jl. B. borgaHosa, B. M. Bpuxka,
®. M. Bacunbera, M. C. BepTty3aeBa, B. [1. MaBnoBcbkoro,

O. M. TanbyeHka, |. B.Topowka, B.Tl. lNopwkoBa, M. 1. OQy6GiHiHa,
K. €. BinyeHka, J1. HO. Icmainosa, P. A. KantoxHoro, A. M. Kapautobu,

© Maenuwwh O. B., 2017
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. Kapnnuosa, b. B. Kucenbosa, M. M. KoBaneHka, 0. A. KpaBueHka,
. Koctnubkoro, H. B. Kywakosoi-Koctuubkoi, A. B. Jlykaulyka,
. Oniwyka, I|. B. MaptuHeHka, B. A. MiHaeBa, A. A. MiHiHa,
.Opnoea, .. Oprnoea, ®. K. liBHga, B. A.lnyrataps,
. MNonexaesa, M. C. Nonbosoro, 0. B. MNMonoea, K. I'. MNpocsipiHa,
. Canunubkoro, B. d. CesactbsHoBa, M. A. Ceras, C. C. Cnuskn,
.Cmarntoka, A.Il. CmipHoea, O.[. Cokonosa, B. C. CtedaHioka,
. TebsikiHa, B. I. TkavyeHka, A. B. Tkayosa, H. B. Tonok,
B. r. XaxaHOBCbKOFO, I. I. Xoxnoea, C. |. LigetkoBa, B. C. Liumbantoka,
B. M. Yepesuka, M. 4. LLIBeus Ta iHWMX HAYKOBLIB, @ TaKoX OKpeme
aBTOpCbKe [OOCnipKeHHA «ENekTpoHHi ekcnepTHi cuctemMm Ta iX
BMKOPUCTAHHSA y NPaB03acToOCOBYiN AisnbHOCTI» (2015).

Ha cborogHi po3pobneHo 3HayHy KinbKiCTb aBTOMaTU30BaHMX
iHOpMaLiHUX CUCTEM Pi3HUX TUNIB, AKi e(PEeKTMBHO BUKOPUCTOBYIOTb
Yy NPaBOTBOPYOCTiI Ta NPaBO3aCTOCYyBaHHi, NPABOOXOPOHHIN OisNbHOCTI
Ta B MpoUeCi 3OIMCHEHHA npaBocyaas, Y HOPWAWMYHIN OCBITI Ta
npocpecinHin npakTuui. MNpoTe ¢inocogcbLKo-NPaBoBUM i CEMIOTUKO-
npaBoOBUM acnekTam iHdopmaTm3aLlii NpaBoBOi AisiNbHOCTI B HAYKOBIN
niTepaTypi NpuAINATE HegOCTaTHbLO yBarM, Xoya cTpaTeridHe
6ayeHHsa npouecy € HeobxigHMM Ans nobyaoBw NPOAYyKTUBHOI Moaeni
i BOOCKOHAaIEHHS.

Y OignbHOCTI NPaBOOXOPOHHUX OpPraHiB BUKOPUCTOBYIOTb Taki BUAW
aBTOMaTM30BaHMX iHpopMaLiiHUX cucTtem: 1) aBTOMaTM30BaHi CUCTEMU
00pobGneHHss pgaHux, WO MNpu3HayeHi ans BupiweHHs  gobpe
CTPYKTYPOBaHMX 3aBAaHb, 32 SKUMW BUOKPEMSTIOKOTE BXigHI AaHi, BigoMmi
anropuTMmM Ta CTaHOapTHi npouenypu 06pobku; 2) aBToMaTtuU3oBaHi
iHpopMmaLiiHO-NOLWYKOBI  cuCTeMM, siki 3abe3nedytoTb BIAOIp | BMBIA
iHcpopmaLii 3a 3anUTOM KOopuCTyBada Ta BiANOBIAHO OO YMOB, yKa3aHWUX
Yy HbOMYy (4Yepe3 HMX peanisyloTbCs aBTOMaTU30BaHi 06nikM —
3 IX [OMNOMOro KOPWUCTYBay 3HaxXoAuTb cepe MEeBHUX MHOXWH
3apEECTPOBAHMX [OKYMEHTIB ((pakTiB) Ti, IO MPUCBSIYEHI BKasaHi y
3anuTi TeMi abo MICTATb HeOBXiaHi oMy BIAOMOCTI); 3) aBTOMAaTU30BaHI
iHpopMmaLiiHO-OOBIAKOBI CMCTEMMW, 32 AOMOMOrOK SIKMX 30epiraloTb Ta
BMOAOTb 3a 3anMToM [JaHi, Wo He noTpebyoTb CKagHoro
NnepeTBOpPeHHsl;  4) aBTomMatu3oBaHi  iHOpMaLiiHO-po3ni3HaBarbHi
cuctemMn, TOBTO  ENEKTPOHHI  cucTtemm  0BpobkM  306paxeHs;
5) aBTOMaTn30BaHi poboyi MICLA, KOMMIIEKCUM TEXHIYHUX i NPOrpaMHUX
3acobiB, npu3HadeHWx Ona aeToMaTu3auil npocdpecinHoi  npaui
cneuianicta; 6) aBTOMaTM30BaHi CUCTEMW  YNPaBIiHHS, MOKMMKaHi
3abesnedyBaT ynpaBniHHS iHOpPMaUielo; 7) cucteMmu  nigTpUMKn

OWWP>IZZIW
§§>:'Imw5
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NPUIAHATTA pilleHb, CTBOPEHI Ha 3acafjax MNoedHaHHS PisHMX BuAiB
aBTOMaTM30BaHMX iHOpPMALiNHMX cucTem; 8) ekcnepTHi cuctemu —
CMCTEMU LUTYYHOTO iIHTENEKTY, 34aTHI Ha niacTasi npasun 6asu 3HaHb Ta
BiIOMOCTEN HagaHuX KOpucTyBadem, ccpopmynioBaTy pilleHHss abo
HagaTu pekomeHaauii ana subopy aii [1, ¢. 249].

OpgHak  HaBefeHa  «KracuyHay  Knacudikauis  Bigobpakae
dYHKUiOHaNbHY CNPSAMOBAaHICTb LMX CUCTEM, @ He MPUHLMNOBI
BiOMIHHOCTI TX oOpraHisauii, OCKiflbKM KOXHa peanbHa cuctema
Bonogie o3Hakamum abo MICTUTb eneMeHTU pi3HUX BuAiB
aBTOMaTu3oBaHMX iHpopmauinHux cuctem. [eski iHopmauinHo-
JOBIOKOBI cucTeMu 3 4acoMm TpaHCHOPMYKTbCA B iHopMaLinHO-
MOLLYKOBI. YCi BOHU MOXYTb HanexaTun 0o CKragy aBTOMaTU30BaHMX
poboumMx Miclub, a KOMMMEKC [JEKiNIbKOX B3aeMOMOB’A3aHMX
aBToMaTu30BaHUX poboumx Micub peanisyetbCd Yy  BUrnsai
aBTOMaTU30BaHMX CUCTEM YMpPaBMiHHSA, WO 3a BU3HAYEHHAM €
cucTtemMamu NigTPUMKN NPURHATTS pilleHb. [HopMaLiiHO-MOLLYKOBI
cucTteMm B MpaBOoBiM  ranysi MoXyTb OyTn  daktorpadiyHnmm
(cTBOpEHi Ans onepyBaHHA  KpPUMiHaAMICTUYHOW  iH(bopMaLlieto)
Ta AOKYMEHTarnbHUMMK (MICTATb HOPMATMBHO-NPABOBI aKTU, LOPUANYHI
OOKYMEeHTU Towo). [JokymMeHTanbHi CUCTEMM MOXYTb MaTu $K
NMOBHOTEKCTOBY 6a3y AaHux, Ae 36epiraeTbCs BECb 3MICT JOKYMEHTA,
Tak i HEMOBHOTEKCTOBY, CTBOPEHY, Hanpuknaza, Ha 6asi Tesaypyca.

3a KOpOOHOM Yy npaBOBii Cdepi akTMBHO BMNPOBAMKYIOTb
iHbopmauiHi  TexHonorii. Came  iHTenekTyanbHUNW  XapakTep
OPUANYHOI OiSNbHOCTI CTUMYIOBaB Liel Npouec, y pesynbTaTi SKoro
HWHI po3pobneHo Ta YCMilWHO BMKOPUCTOBYIOTb PIi3HI eKCnepTHI
cuctemn. 3aKOHOMIPHO, LLIO BENWKI Kopropauii iHBECTYOTb KOLITK Y
CTBOPEHHS TaKuMX nporpaMm 3 MeTO ONTUMI3auil ynpasniHHS,
KOHTPOM0, pO3paxyHKy BigwkogyBaHHA 30MTKIB, onogaTKyBaHHS
Towo. Ha aymky O. O. [leHncoBoi, BUKOPUCTAHHSA CUCTEM LUTYYHOrO
iHTENeKTy B HOPUANYHIN [iSnbHOCTI 3YMOBMEHO BUCOKUM PiBHEM
iHTeneKkTyanbHOCTI, cneuianisauii Ta npodecioHaniamy, Lo BNacTuBi
pPO3YMOBIM [OiANbHOCTI  opucTa, Ccyadi, cnigyoro, KpuMmiHanicta
i cymoBoro ekcnepta. Y Hawin kpaiHi BMBYEHHIO (hinocodCbKo-
NpaBoOBMX Ta CEMIOTMKO-MPaBOBMX acCMnekTiB BOOCKOHANEeHHsa Uil
OIANbHOCTI  Make He npuainalTb yBary, Xxodya OpMYBaHHS
3aranbHOi cTpaTterii HeMoxnmBe 06e3 3acTOCYBaHHS [OOCSAMHEHb
3a3HavYeHUX ANCUUNIIH.

Cepen, TronoBHWX HamMpsAMIB  3aCTOCYBaHHS  iHTENEKTyanbHUX
CUCTEM | TexHonorin y ranysi npaBa MOXHA BW3HAYUTM Taki:
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1) iHTenekTyanisauis  aBTOMaTM3oBaHUX  IHPOPMALIHO-MOLLYKOBUX
CUCTEM i3 3aKOHOOABCTBA; 2) CTBOPEHHS aBTOMAaTM30BaHWMX CUCTEM
aHanisy HOpPMaTMBHNX npaBoOBUX TEKCTIB; 3) nobynosa
KOHCYNbTaTUBHMX CUCTEM i3 NPaBOTBOPEHHS; 4) CTBOPEHHS eKCMEPTHUX
cuctemMm Yy cdepi  MpaBO3acTOCOBYOI  AiSANbHOCTI;  5) po3pobneHHs
anroputmiB i nporpamMm igeHTudikauii 3a AONOMOrOK  eneKTPOHHO-
obumncnoBanbHUX MawvH 06’eKTiB Mg Yac poscrigyBaHHSA Ta posrnsay
cynoBux cnpae (cdpepa KpuMiHanicTky 11 CyaoBoi ekcnepTusm) [2].

OpHielo 3 nepLumnx AoKyMeHTanbHUX NpaBOBUX aBTOMAaTMU30BaHUX
iHopMaLiiHUX cucTeM y  MOCTPagsiHCbKOMY  npoctopi  Gyna
«KoHcynbTaHT-nntoc»w.prof, sky 6yno HanucaHo we nig DOS,
a 3rogoM yaocKoHaneHo Ta HanawTtoBaHo nig Windows. Y Hin 6yno
BMiweHo noHag 50000 npaBoBUX [JOKYMEHTIB i3 AepXaBHOI
(KOHCTUTYLINHOT), aAMiHiCTpaTMBHOI, LIMBINbLHOI, 3eMerbHOI,
NiGNPUEMHULIBKOT,  KPUMIHAMbHOI, KpUMiHanbHO-NpoLecyanbHoi Ta
iHWKWX ranysen npaBa 3 MOXNMBICTIO (WO BaXNMBO) BCTaHOBUTU
ogiuiiHe mkepeno onybriikyBaHHA MEBHOTO HOPMAaTMBHO-MPABOBOrO
akTa. Mporpamu-4onNoBHEHHS «KoHcynbTaHT-nnoc-apbitpax»,
«KoHcynbTaHT-nntoc-6yxrantepy, «KoHcynbTaHT-nNnoCc-ekcnepTy,
«KoHcynbTaHT-nnoc-4inosi nanepu», «KoHCynbTaHT-NAOC-LiHHI
nanepu», «KoHCynbTaHT-NMOC-perioHanbHNA BUNYCK», NONpU Te, WO
notpebyBanu JoAaTKOBOI ONnaTtu, 3Ha4YHO PO3LLUMPIOBANUN MOXMMBOCTI
6a3oBoi cuctemu.

Cunctema «HOpuCKOHCYNbT» 3auikaBura HaykoBLUIB nepenycim
HecTaHAApTHUM NiAXOAOM [O oOpraHisauii nowyKky HeoOXigHoro
HOPMaTMBHO-MPABOBOro akTy, $KAA 34IMCHUB 3a [ONOMOroko
OEKiNbKOX KII4YOBMX CIiB, 00paHMX KOpPUCTyBa4yeM 3i CIOBHMKA,
cchopmoBaHoro nig 4ac niHrBiCTUMHOrO OBPOBMEHHSA OOKYMEHTIB.
Y CHOBHWKY HaBeOeHO BCi HaWBaXnuBIiWi TepMiHW, 30Kpema
reorpadiyHi Ha3Bu Ta abpesiaTypu. Okpim LbOro, cuctema mictuna
HU3KY [OOMOMDKHUX Mporpam, npu3aHayeHnx Ans obpobneHHs
TEKCTIiB, AKMMU HANoBHeHO 6a3y.

Cuctema «HOcmc» HapaBanma  KOpPUCTyBady  MOXIUBICTb
03HAOMUTUCHL HE NuLIEe 3 HOPMATUBHUMW aKkTamu, a 1 i3 HayKoBUMMU
KOMeHTapsasMu [0 Hux. [ocuTb nonynsipHoo 6Oyna [oBigKoBo-
iHdbopMaLiiHa cuctema 3 TPy4OBOro i FOCNO4apChKOro 3akoHO4ABCTBA
«lapaHT», sika Takox Mae Bepcii ana DOS Ta Windows, 6inbL Bgano
peanizye  MOXNMBICTb  pPO3OPYKYBaHHS  OOKYMEHTa B  HOBUX
ornepauiiHMx cucteMax, Ma€e 3py4HYy i MOTY)KHY CUCTEMY MOLLYKY,
a TakoX MicTUTb o6’emHy 6a3sy, Oe HasiBHi He nule HOpMaTUBHO-
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NpaBoBi aKkTW, a W 3pasku PUANYHUX [OOKYMEHTIB, OPUANYHI
KOMeHTapi Ta KoHcynbTauii. Cuctema «Kogekc» Bonogina MeHuW
eeKTUBHOIo MOLUYKOBOK 6a3soto, Hix «[apaHT», ogHak 3aranom ix
OyHKLUiT JOCUTb CXxOXi. Bbasy gaHUX aBToMaTU30BaHOI iHhopmaLinHo-
nowykosol cuctemn «Kogekc» 6yno BnopsgkoBaHO BiAnoBigHO A0
3aranbHOMPaBOBOro Kracudpikatopa 3akOHOOABYMX | MPaABOBUX akKTiB,
a odpiuiiHe mxepeno nybnikauii BkazyBanocsi B TEKCTi HOPMAaTUBHOMO
aKTa, WO, Ha Hawy AymMKy, Oyrno MpaBWibHUM piLLEHHSM, 3 OrMsaay Ha
3PYYHICTb BUKOPUCTaHHS B NPaBOBI AisANIbHOCTI.

3 uieto meToto B YkpaiHi we B 1990-x pokax, sik i B Pocincbkin
depepauii, 6yno ctBopeHo nofibHMN peecTp (BignoBigHO A0 Ykasy
MpesngeHTa YkpaiHn Big 27 yepBHa 1996 poky Ne 468/96 Ta
MoctaHoBu KabiHeTy MiHicTpiB Ykpainu Big 11 rpygHs 1996 poky
Ne 1504, yci HOpMaTMBHI OOKYMEHTU MalOTb MPOXOAUTU OPUANYHY
nepeBipky B MiHicTepcTBi toCcTULUii YKpaiHW Ta peecTpyBaTuUCb
y €QUHOMY AepXXaBHOMY pPeecTpi HOPMaTUBHO-MPABOBUX akTiB), WO
iCTOTHO 4OMOMOTIIO Nif Yac Po3pobrieHHA NpaBoOBUX iHOPMaLiAHO-
noLuykoBux i aosiakoBux cuctem. OfHielo 3 NepLUMx Takmx CUCTEM B
YkpaiHi ctaB iHdopMauinHo-aHaniTu4HMn LeHTp «bIT», daxisui
akoro cteopunn 1993 poky cuctemy «MPABO 1». Yxe 3a gekinbka
pokKiB ii yOOCKOHaneHHs HacTynHa Bepcisa uiei cuctemn («MPABO.
Bepcis [PO®») o6’egHana 4uHHE 3aKOHOAABCTBO  YKpaiHu
(3okpema, Ha ToM 4ac 6asa HOpMaTUBHO-MPABOBMX aKTiB MicTuna
noHag 155000 pokymeHTiB), iHdbOpMaLilo LWOAO MNepPCrnekTUBHOIO
3aKOHOAABCTBA, IOPUOMYHI CITIOBHMKM W OOBIOHUKKW, KOHCYynbTauii Ta
KoMeHTapi ¢axiBLiB i3 MpaBOBMX MUTaHb, CY4OBY NPAKTMKY, TUMOBI
gorosopu, cpiHaHcoBy iHcbopMauito, TabnuyHi - KnacudikaTopwu.
Cuctema nowyky 3asHadeHoi nporpamu yHKUiOHyBana 3a
gonomoroto 25 eneMeHTIB 3anuTy. Y Hin Oyno BAano peanisoBaHo
poboTy 3i CAMCKOM [OOKYMEHTIB, CTBOPEHO nepeaymMoBU AN
aHaniTmyHoro obpobrieHHA Ta poboTu 3 NpaBoBUMKU akTamu. OKpim
HU3KM TUMNOBUX AN nNoAibHMX nporpamMHMX MNpoAYKTIB  (PYHKLIN,
OOCUTb OpwuriHanbHi MOXNMBOCTI Oyno pearnizoBaHO B [OBiOKOBI
npasoBin cuctemi «JloumaH» («PILOT»), cepea sdkux: 3mora
O3HaMoOMMTUCA Ta BMKOPUCTOBYBATM KoMilo rpaciyHoro ob6pasy
opuriHany OOKyMeHTa, a He fnue WOro TeKCTOBE HarnoBHEHHS B
€NeKTPOHHOMY BUrMAgi (L0 He € aBTEHTUYHMM BIZMNOBIAHO 40 YMHHOTO
3aKOHOAABCTBA); MOXIUBICTb NEPErnsHyTU TEKCT JOKYMEHTa Ha iHLUin
(pocincbkin abo ykpaiHCbKili) MOBI, @ TaKOXX CTAHOM Ha OyaAb-AKy 3adaHy
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OaTy 3 NO3HaYeHHs M BHECEHUX 3MiH; 3aaTHICTb nobauntu rpadpidyHe
300paXkeHHS 3B’s13KiB JOKYMEHTa TOLO.

EkcneptHo-npaBoBi cuctemn rpynn Expertus («Expertus:
OxopoHa npaui» Ana KepiBHMKa Ta cnewjianicta 3 0XOPOHM npadiy,
«Expertus: Kagpu», «Expertus: MNMogatku» Ta «Expertus: Monosbyx
BrogpxeT», «Expertus: [Oepxsakynieni», «Expertus: Llkonay,
«Expertus: JowkinbHun 3aknag», «Expertus: MeanyHmin 3aknag» ta
«Expertus:  MepacecTpuHcTBO»  TOWO)  CTBOpMAO  uucpose
BYAaBHMUTBO  MixHapooHoOro UeHTpy QiHaHCOBO-EKOHOMIYHOMO
pPO3BUTKY CMifIbHO 3 eBponencbkumn naptHepamu 3 Wolters Kluwer,
a TakoX 3a yyacTi nocajoBLUiB, HOPUCTIB, NPaKTWKIB, LWTATHUX
eKcnepTiB, PO3POOHMKIB HOPMATMBHUX [AOKYMEHTIB i MpauiBHMKIB
BiONOBIOHUX BIOOMCTB (TUX, XTO nNepeBipsie piHAHCOBI YyCTaHOBW,
HaByanbHi 3aknagu Towo). BoHn MicTaTb pekomeHaalii ekcnepris
LWOOO  KOHKPETHMX poboumx cuTyauid i 3Ha4yHy  KinbKicTb
HOpMaTMBHUX akTiB, HeobXiaHMX daxiBulo BigNOBIgHOrO NpoQinto.
Cuctemun npauiooTb B OHMNAMH-peXUMi Ha BGyab-sKOMy KOMM'lOTepi,
wo nepenbavae WOAEHHY akTyanisauito HOPMaTUBHUX OOKYMEHTIB
Ta ekcnepTHux MmatepianiB. Cuctema «Expertus: OxopoHa npadi»
ob’egHye Benuky HopmatMBHy ©6a3y 3 OxopoHuM npaui B
aKTyanisoBaHOMY CTaHi, €NeKTPOHHY Bepcilo XypHany «[oBigHuK
creuianicta 3 OXOpOHW npali» Ta 3abesnedyye O3HANOMMEHHS 3
haxoBMMM HOBMHAMU ranysi, Wo A0CUTb 3py4HO. «Expertus: Kagpu»
nomnerwye poboTy npauiBHWKa BiAdinNy Kagpis, BUKOHYE yHKUIT
ekcrnepTa 3 TPy4OBOro npasa, gonomarae posibpatuca B TOHKOLLAX
KagpoBOro 3aKOHOAaBCTBA, 3aXUCTY MEepPCOHanbHUX AaHux, pobotn 3
KnacudpikatopoM npodhecin i B iHWNX acnekTax KagpoBoi AianbHOCTI.
Cuctema «Expertus: lNogaTku» MICTUTb akTyanbHi KOHCynbTauii Ta
nopagn ekcnepTiB, poboui cuTyauii, OyxranTepcbki MPOBOAKM,
OOBIOHVKNW, HOBWHW, BRacHuUi kaneHgap O6yxrantepa, HOPMAaTUBHI
OOKYMEHTU Ta OQILiNHI pO3'ICHEHHS.

OgpHieto 3 HamBigomiwmnx npaBoBux 6a3 gaHux € «HAY-Ekcnept»
(i7" npocTiwi pisHoBnan — «HAY-Ctangapt», «HAY-PycckossbluHasn »,
«NAU-English»). Po3pobHukM BM3HavawTb 11 gGK  «peanisadito
TEXHOMOTIN LWTYYHOrO iHTENEKTY Ha OCHOBI 6a3 3HaHb y 3aCTOCYBaHHI
00 iHhopmaLinHo-noLwykoBux cuctemy». ig yac nowyky iHcbopmadii
cuctemMa  BpaxoBye BCi CnoBodpopMuM M HaBiTb  CUHOHIMW.
Y Hii peanizoBaHO TEXHOMOriKO LWBMAKOrO MOLUYKY 3@ KOHTEKCTamMu,
a [OOKYMEHTW, OTpMMaHi nicrs MOLwyKy 3py4yHO ANs KOpWUCTyBada
po3nodineHo 3a rpynamum («TOYHO», «BnmMsbko», «MpuUBNN3HO»,
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«xoda 6 wo-Hebyab»). IHWi pisHoBMAM 6asn  paHnx  «HAY»
€ npocTiwnmmn Bepciamu nporpamu (6asm gaHux «HAY-CtaHgapT»)
abo npusHauveHi ana poboTM 3 IHLWOMOBHMMU KOpPUCTyBayamu
cuctemn. XapaKTtepHor ocobnuBicTio Liei 6a3u gaHux, Wo 3a CBOEH
CYTTIO € iHPOPMaLiHO-MOLLYKOBOK CUCTEMOIO, MOCTAE HasIBHICTb
OesKNX «iHTenekTyanbHux» YHKUIA, SKi MOXYTb NigTBEpAnUTH
HanexXHicTb 3a3Ha4YyeHoi Nporpamm 0o kaTeropii 6inbLl NPOrpecnBHMX
i CcKnagHuWx, TMOPIBHAHO 3 aBTOMaTM30BaHMMW iHOPMaUiNHO-
MOLUYKOBUMW  CUCTEMaMM, KBa3iiHTENEeKTyanbHUX  eneKTPOHHMX
cuctem. [MomibHi  OyHKUiT BMKOHYHOTb W iHWI [OOKYMEHTaIbHi
iHdbopMauiHo-npaBoBi cuctemn, cepen skux «Pagay, «JITA:
3AKOH», «3akoHopmaBcTBo», «TepMiHonoria  3akoHodaBcTBa
YkpaiHn» Towo. OcTaHHA Moxe yHKLiOHyBaTM €K y cKnagi
iHdbopMaLiMHO-NOLWYKOBOI  CUCTEMU  «3aKOHOAABCTBO», Tak i
aBTOHOMHO. BoHa npu3sHadyeHa [Ons  BCTAHOBIIEHHS  3MICTY
IOPUONYHOIO TepMiHa, a TakoX BU3HAYEHHS  HOPMAaTUBHMX
OOKYMEHTIB, [ie N0ro BXUTO.

Ocobnuenm 3acobom MixHapoaHoi knacudikadii Ta iHaekcauil
NnpaBoBUX [OKYMEHTIB € nonimoBHuMiA Te3daypyc «EUROVOC» -
«HOPMAaTMBHUN CMOBHUK [ECKPUMNTOPHOT iHGdOpMaLiiHO-NOLYKOBOI
MOBM i3 3adhikCOBaHMMM B HBOMY NapagurMaTMyHMMm BigHOLLEHHAMU
NEKCUYHUX  oauHuLb»  [3, C€.26], SKUN  BUKOPUCTOBYIOTb
B [OOKyMeHTanbHuUx i 6ibniorpadiyHmx iHdopmaLliiHO-NOLWYKOBMX
cuctemax €C.

Takum YMHOM, BaXKITUBICTb 3’ICYBaHHS 3MICTY HOPUANYHOIO TepMiHa
" OAHO3HAYHOCTI NOro BXMBAHHSA BU3HAIOTb SIK HA HaLiOHaNbHOMY, Tak i
Ha MikHapogHomy piBHi. OpgHak aBTOMartu3auisi NpPaBOTBOPYOIO,
NpaBO3aCcTOCOBYOrO Ta MPABOOXOPOHHOro Mpolecy Biabysanacs He
NULE LWNSIXOM CTBOPEHHS iHOPMALLiMHO-NOLLYKOBUX CUCTEM Ha basi
YMHHOrO 3aKOHOLABCTBA Ta EMEKTPOHHUX IOPUOUYHUX CHOBHUKIB 4K
TesaypyciB. [JocnigpkeHHs y ranysi npaBoBoi iHGHopMaTVKK po3nodanu
we y 1970-x pokax B IHcTUTyTi KibepHeTukn HAH YPCP Ta
PecnybnikaHCbkoOMy  HayKOBO-AOCHIAHOMY  iHOPMAaLMHOMY  LEHTpI
MBC VYPCP, a npogoBxunu daxisui kadeopu iHopmaLiiHnx
TexHosorin HauioHanbHOI akageMii BHYTpIiWHIX cnpas YkpaiHu, LieHTpy
KOMM'I0TEPU30BaHNX iHhopMaLinHMX cuctem i Mmepex BepxoBHoi Paau
YKpaiHu, ynpaBrniHHs iHopmauiiHux TexHonorin BepxosHoro Cyny
YkpaiHM, HaykoBo-gocnigHOro LeHTpy npaBoBoi  iHGbOpMaTUKM
HauioHanbHOI akagemii npaBoBuMX Hayk YKpaiHM 3a nigTpuMmKkn
OocnigHuubkoi cnyxbn Konrpecy CLUA, a Takoxk 6GaraTbOX iHLUMX
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iHpopmaUiiHKUX  Nigpo3ainiB Yy CTPYKTYpi OpraHiB  3akOHO4ABYOI,
BMKOHaBYOl Ta CydoBOI BnagW, BignoBigHMX Kadegp MpoBigHUX
HaBYanbHWX 3aknafiB y Hawin aepxasi. OTxe, Ha cy4acHOMy eTani
cuctema iHcpopmauiiHo-aHaniTMYHOro 3abesneyeHHss 3aKOHOTBOPYOI,
NpaBO3aCcTOCOBYOI, MPaBOOXOPOHHOI Ta MPaBOOCBITHLOI AiNbHOCTI
aKTUBHO po3BMBaETLCA [4; 5].

3a poku HesanexHocTi B YKpaiHi YChilHO BWKOPUCTOBYBanu
HU3KY  (pakTorpadiuHmMx |  AOKYMEHTanbHMX  aBTOMaTM30BaHUX
iHopMaLiiHUX CUCTEM, aBTOMATM30BaHUX KOMMMEKCIB (po3pobneHumx
Yy Pi3HUX MOCTPaAsHCbKMX KpaiHax i B caMin gepxaBi), siki CyTTEBO
BMMMBanu Ha NPOAYKTMBHICTb MpaLi cnewianicTiB y npaBoBi cdepi,
30KkpemMa nig Yac npoBeAeHHSs  KPUMIHAMICTUMHUX — eKCnepTus,
opraHisauii onepartvMBHOro 3abesneveHHsl MpauiBHUKIB | Migpo3ainis
NPaBOOXOPOHHMX OpraHiB iHopMaLlieto Anst po3LUyKOBOI AisnbHOCTI,
po3cnigyBaHHS i NPOdiNaKkTUKM 3M0YMHIB, BEAEHHSI 0bnikiB. Y LbOMYy
npoueci  HeouUiHeHHy  [OnoMory  HajaBanu  aBTOMAaTW30BaHi
MoYepko3HaBYi CUCTEMU (BM3HAYEHHSI BiKy BWKOHABUSA Mignucy;
peanizauis 6Garatbox YHKUiN NpegMeTHOI EeKCNepTHOI cucTemu;
eKkcrnepTHe OOCHIIKEHHS noYepKy NIOANHW, BMPILLEHHS
NMOYEepKO3HaBUMX 3aBAaHb; BCTAHOBMEHHS (PaKTy YMUCHOI 3MiHK
noyepky 4v pgudoepeHuiauii 3MiHEHMX | yCKIagHEeHUX MnoYepkis;
ineHTudikaLis BUKOHaBLUSA pyKONUCY, BUKOHAHOrO HaBMUCHO 3MiHEHNM
MOYepKoOM; aBTOMAaTM3auis CTaTUCTUYHOrO OBpPOGMEeHHs OdaHuX, Lo
XapakTepusylTb MiAAWUC; BCTAHOBMNEHHS 3MiHW MOYEpPKY LUMISAXOM
LUBMAKOMUCAHHS; BCTAHOBIIEHHS 3MiHM MOYEpKy 4Yepe3 BUKOHAaHHS
PYKONUCY iHLLIOK pYKOK; BW3HAYEHHA CTaTi Ta BiKY BWKOHaBLSA
pykonucy 3a metogukoto 3. |. KmpcaHoBa Ta A.T1. PorosiHa TOLLO),
a TaKoX aBTOMAaTKU30BaHi CMCTEMM igeHTMdikauii NnanbueBux Biobutkis
Ta aBTOMaTU30BaHi iHhopMaUinHO-4akTUNOCKoMiYHi (hoHAW.

BaxnuBumn € cuctemn, sSKi: [aloTb 3MOry BBOAUTU W
npornggatv napameTpu aBTOMaTUYHWMX MicToneTiB; 3abe3nedvyoTb
aBTOMaTU3aLil0  TEXHIKO-KPUMIHAMICTUYHOrO  OOCHIMKEHHs  Ta
Knacudikauii  xonogHoi 36poi, BigeodOHOCKONIYHNX [OCHIMKEHD,
KPMMIHanNiCTUYHOro JoCnifpKeHHa ¢boHorpam, NpoBedeHHs CyaoBOi
aBTOTEXHIYHOI  eKCnepTU3Kn, eKCNepTHY OUiHKY  TPaHCMOPTHUX
3acobiB; HapgawTb [0BIOKOBY iHoOpMauilo nig 4vac igeHTudikauii
aBTOTPaAHCMNOPTY, MPOBEAEHHA  KPUMIHANICTUYHOT  eKkcnepTuaun
MaTepianiB, HapPKOTUYHUX PEYOBUH, TJHOMIHECLEHTHOro aHanisy
TOWO; HaJawTb MOXMMBICTL poO3paxyBaTM MILHICTb pPiauH, SKi
MICTATb  CNUPT, 34IMCHUTK  igeHTudiKauilo  dapMmaueBTUYHMX
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npenaparis, OoCHnigKeHHs MiHepanbHOI  YaCTUHWK I'PYHTY;
aBTOMaTU3YOTb  MPOBEAEHHA  (DOTOMOPTPETHOI  eKcnepTuau,
CKNMaflaHHa KOMMO3WULINHMX CNOBECHUX MOPTPETIB; 3AIMCHIOTb
aBTOMaTU30BaHUM 36ip i 0bpobneHHs iHdopMmauii npo ocid, wo
OronoLlueHi B perioHanbHUA, AepXaBHUA i MiKOEepXaBHUIA PO3LUYK,
iHWNX 0OCib, SAKMX PO3LYKYOTb i BCTaHOBIIOKTL; nepenbavarnTb
0bpobneHHsa iHdopmaLii nNpo cyaumicts ocib, nepsuHHMIA 06niK
3apeecTpoBaHNX 3I104MHIB; 3abe3nevyoTb HaKOMUYEHHS,
3bepexeHHa Ta nowyk iHgopmauii npo 6e3BiCTU 3HUKNUX OCib,
HeBMi3HaHI TPynu Ta HEBIOOMUX XBOPWUX; aBTOMATU3YIOTb HOMEPHUIA
obnik TabenbHOiI BOrHenanbHOI 36poi y BiJOMUYMX NPaBOOXOPOHHUX
cucTemax, 06nik BOrHenanbHOI, MHEBMATUYHOI, XONogHoi 36poi Ta
crneuianbHux  3acobiB  caMoOGOpOHKM, WO nepebyBawTb Yy
KOpPUCTYBaHHI rpomagsH i opraHisauin; 3abesneyvytoTb CTaTUCTUYHO-
aHaniTuyHe 06poOBNEHHS CTaHy 3II0YMHHOCTI, PO3CTaHOBKY CW
Noniuencbknx Ccnyxo6, HakonuyeHHs, oBpobGreHHs, aHani3yBaHHA
iHpopmauii Mpo 3M0YMHKM, WO MOB'SA3aHI 3 HE3aKOHHUM 06irom
HapKOTUYHMX 3acobiB, MCUXOTPOMHMUX PEYOBUH | MNPEKYpPCopiB,
BigoMocTen npo piHaHCOBY AiANbLHICTE MIANPUMEMCTB B iHTepecax
cnigyo-onepaTtMBHUX Ipyn; 34INCHIOITE 00MiK NignNpueMcTB, SKi
3aMalnTbCa  MPOTM3AKOHHOK  AIASBHICTIO, TexHiYHy  dikcauito
Cy[0BOro npoLecy, AoKyMeHTarnbHe 0hopMMAEeHHS NPOBAMKEHHSA Nig
Yyac po3rnagy CyaoBux crnpas Y CyAi KacauiiHOI iHCTaHUiT Towo.

Takum 4mHOM, BIgMNOBIAHI cnyxbwu, opraHW, nocagosi 0ocobu
MaloTb Yy pPO3MNOpAMKEHHI apceHan PisHOMaHITHUX aBTOMaTM30BaHMX
iHbopmaLiiHMX cuctem, ski edeKTUBHO BUKOPUCTOBYIOTb AN
BUPILUEHHA  HWM3KM  3aBdaHb. OpHak poci  He  CTBOPEHO
aBTOMaTu3oBaHy iHopmauinHy cuctemy, fka 6 cynposogxyBana
nNpoecinHy AOisnbHICTL MpaBHMKA MNPOTArOM YCiX eTaniB npouecy
3acToCyBaHHA HOpM npasa. [1pakTMyYHO He BMBYaKThb iNocodCbKo-
npaBoBi, NOriko-ifiocoCcbki Ta CeMioTMKO-NPaBOBi acnekTu Lboro
npouecy, Xxoya KBanidikalis npaBoOBUX HOPM € BaXNUBUM
CaMOCTIlHUM o06’ekTOM Ans BignoBigHoro adanisy. CemioTu4Hun
nigxig y npoueci inocodcbko-NpaBoBOro MOLWYKy Aae 3Mory
KOMMIIEKCHO Ta CUCTEMHO pO3B’A3yBaTU akTyanbHi npoGremu
topucnpyaeHLii Ha cyyacHoMy eTani ii po3BUTKY, 30kpema BCebiuHO
npoaHanidyBaTu NWTaHHSA  pO3pOoOfieHHA Ta  BMPOBAOKEHHS
nporpaMHoO-anapaTHUX KOMMMEKCIB, MOKMMKaHUX  OMNTMMI3yBaTu
NpaBoOBY AiANbHICTb.
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OkpiM UbOro, dakTu4HO BIiACYTHI cuctemun, dki 6 mMogentoBanu
npouec rpuanyHol keanidikauil gisHHA, Jonomaratoum cneuianicty B
MNPUUHATTI  HaA3BMYaMHO  BI4NOBIAANbHOrO  pilleHHs Yy  chpasi.
Lle 3ymoBneHo, 3 opgHoro OOKy, HECUCTEMAaTU3OBaHICTO,
dparMeHTapHICTIO, CYNepeuynuBiCTIO TEOPEeTUYHUX MOCTynaTiB i
HenucaHnx nNPakTUYHUX «3BUYAEBMX» HOPM KBanidikauii [6, c. 3],
a 3 iHWoro — ycTaneHow B MAacoBi CBiOOMOCTI HeOoBIPO
CcycninbCcTBa A0 idei «KOMMIOTEPHOrO CYAOYMHCTBa» Ta pilly4nm
3anepeveHHAM MOXINMBOCTI BTPYYaHHS €NEKTPOHHOT TEXHIKU Y «BUCOKI
MaTepii» NpaBOBOI peanbHOCTI. 3 ornaay Ha ckasaHe, chopmyBanacs
JOBONiI MapagokcanbHa CcuTyauis: ekcnepTU-KpUMiHanicT yCnilHo
BUKOPUCTOBYIOTb  iH(pOpMaUiNHO-aHaniTUYHI  cucteMn 'y  npoueci
NPOBEAEHHSA eKCnepTus, a MpPaBHUKW, SKi HEpPIOKO MOMUMATBCA Mig
Yyac BUPILLEHHS NIOACBKNX A0Mb, N036aBneHi Takol MOXITUBOCTI.

ABTOMaTK3aUiA npasoBol OiSNbHOCTI nepenbavae
BVKOPUCTAHHA KOMMIOTEPHUX HPOPMALINHUX CUCTEM Ha KOXHOMY
eTani npaBO3acTOCOBYOro nmnpouecy — Big cTagii 36upaHHs
daKkTUYHOro Mmartepiany OO BMHECEHHS1 iHOUBIQYyanbHO-NPaBOBOro
akTy. BapTo 3ayBaxuTn, WO nNuUTaHHA Keanigikauili He 3aBxau
BMPILLYIOTb NPOCTO W OOHO3HAYHO, afxe nig 4ac keanidikauil
cnigyomy, MPOKypopy, cyadi AOBOAUTLCSA CTUKaTUCHA 3 npobremamu
PO3MEXYBaHHS CYMDKHUX 3MOYMHIB, BiAMEXYBaHHA iX Big iHLIMX
NpaBoOMOpYLWEHb, KOHKYPEHUIE Ta CYKYMHICTIO  KpUMiHANbHO-
nNpaBoOBMX HOPM, HEODOXIOHICTIO 3MiHM paHiwe nogaHoi kBanidikauil,
BM3Ha4YeHHAM 1i NpaBoOBMX Hacnigkis Towo [6, c. 29].

MMigcymoBytouM 3a3HaAYMMO, WO MOXIIMBOCTI BOOCKOHANEHHS
NpaBoOBOI AiSANbHOCTI 3a AONOMOrOK iHOPMaUIMHMX TEXHOSOrIN Ha
cy4yacHOMYy eTani He BuyepnaHi. Y npaBOOXOPOHHIM OisinbHOCTI, sika
Mae BignosigHy cneuundiky, IHOpPMaUiNHI  TexXHONorii  MOXHa
BMKOPUCTOBYBATM no-pisHoMy. Lle He numwe 6a3nm paHux i3
KBasiiHTenekTyansHUMmM yHKUiaMu (ons dinocodii npaea, norikv ta
CEMIOTUKM BUBYEHHSI MOXMMBOCTEN PO3POBMEHHS TakUX CUCTEM €
HanbinblWw MacwTabHuM | BaXNMBMM 3aBAaHHAM Y Ui cdepi),
a 1 rmobanbHe No3uuioHYBaHHS, cydacHi cnocobu nowyky o6’exTiB,
SKi CTAHOBNATb OMNEPATMBHUIA iHTEpec, po3pobneHHs JoAaTKiB [0
MOGINbHMX  MNPUCTPOIB, WO HadineHi  QyHKUiSMWU  LWBMAKOMO
CMOBILLEHHS] MPaBOOXOPOHHUX OpraHiB y pasi BUKpageHHs Oyab-
SKOr0 MaWHa, BYMHEHHS1 [HWOro 3MnoynHy abo 3a [40NoMOrow
BiONOBIOHUX OaT4YMKIB CMPOMOXHI BigCTEXyBaTu pPOOOTY KUTTEBO
BaXNUBMX CUCTEM OpraHiaMy Ta curHanisyBatu y pasi KpUTUYHOro
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3HWXKEHHA  (PI3iONOriYHNX MOKa3HWKIB BracHWKa, 3aBAsKM 4YOMY
MOXIMBE BOOCKOHANEHHSI CUCTEMW OOMOMOrM rpomMagsHam, Jitke Ta
onepaTmMBHe pearyBaHHa Ha Oyab-Aki nNpobnemHi  cuTyauii.
YnpoBagXkeHHs MOAIGHUX po3pobOK YMOXIUBMIOE 36epexXeHHs
XUTTS Ta 300pOB’S NMOANHW, ePEeKTUBHE rapaHTyBaHHSA ii 6e3neku,
eKCNepTHUA aHani3 KPUMIHOMEHHOI cuTyauil Ha Micuax, a Takox
MOCTINHE KOPWUryBaHHA MapLUpyTiB NaTpynis, CTBOPEHHA HeobXiaHOoi
iHdopmauiiHoT 6a3u ons Hanbinblw edekTMBHOro cnocody npoTtuaii
NPOTUMPaBHUM  LiSIHHAM  (PO3KPUTTS  3MOYMHIB  «3a@ rapsvymmm
cnigpamm») Ta Garato iHWWX HanpsamiB - onTMMI3auii  poboTu
NPaBOOXOPOHHNX OpraHiB.
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Improvement of Information Providing of Legal Activity
in the Context of Semiotics of Law’s Analysis

In the article the current state of information procuring of legal
activity is analyzed and the directions of improving the legislative,
law enforcement and law-education process on the basis of the use
of intellectual systems and technologies in the field of law are
defined with help of using of semiotics of law’s methodology.

In particular, based on the study of philosophical and legal
(philosophy of law’s), legal (theory of law’s) and IT (information
technology) literature, it is determined that the following types of
automated information systems are used in the activity of law
enforcement bodies: 1)automated data processing systems
designed to solve well-structured tasks, which are input data, known
algorithms and standard processing procedures; 2)automated
information retrieval systems that provide the selection and output of
information according to the request of the user and in accordance
with the conditions specified therein (it is precisely because of them
that automated records are implemented — through which the user
finds among some set of registered documents (facts) those that are
devoted specified in the subject matter request (subject) or contain
the information required by him); 3)automated information and
reference systems, through which stored and issued on request data
that does not require complex transformation; 4)automated
information recognition systems, that is, electronic image processing
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systems; 5) automated workplaces, that is, complexes of technical
and software tools intended for automation of professional work of a
specialist; 6) automated control systems designed to provide
information management; 7) decision support systems, which are
based on a combination of different types of automated information
systems; 8) expert systems — systems of «artificial intelligence»,
which are able to formulate solutions or give a recommendation for
the choice of action based on the rules contained in the knowledge
base and the data provided by the user.

The directions of optimization of the legislative, law
administration, law-making process and law enforcement activity are
determined in the context of semiotic-legal analysis of problems of
automation of legal procedures. The importance of the semiotic
approach for solving certain actual problems of jurisprudence at the
present stage of its development is described.

Keywords: semiotics of law, legal activity, legal qualification,
information technologies, semiotic and legal analysis, formalization.
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DIRECT DEMOCRACY AND THE ROLE
OF REFERENDUMS IN DEMOCRATIC POLITICS

The essence of the concepts «direct democracy» and
«referendum» are considered. It is determined that democratic
institutions can contribute to the constructive resolution of conflicts
and the adoption of fair decisions, and direct democracy is aimed at
encouraging the expression of the will of the people. The main model
models and trends in this area are analyzed. It is justified that the
development of direct democracy is a prerequisite for further
democratization of public administration.

Keywords: direct democracy, referendum, public governance,
legal regulation.

In every society there are competing interests that can lead to
conflicts. Democratic institutions are usually able to manage these
conflicts, channel them in constructive ways and arrive at just and
equitable solutions. Therefore, it is important in any conflict-
management process to strengthen democracy. Especially following
violent conflicts, people hope that democratization and creating
inclusive democratic instruments will help defuse conflict and
contribute to social integration. Groups that have felt marginalized
are likely to demand more inclusive processes and better
representation in democratic institutions. Direct democratic
measures are often advocated as way of limiting the power of
politicians and enabling the people to be the final arbiters.
Democracy is recognized as a necessary element of good
governance. Decisions that are taken in accordance with established
democratic procedures are regarded as legitimate. However, this
«rule of the people by the people» can be organized in a multitude of
ways. Political actors have a vested interest in designing political
processes that are likely to produce preferable decisions. Decisions
about the design of a democracy today will influence the power of
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various parties tomorrow. It can be a major challenge to design
democratic institutions and procedures that are acceptable to most of
the elites in a country and that will still achieve generally acceptable
decision-making.

In countries experiencing violent conflict, it is important to
ensure that all segments of society are effectively represented and
that everybody is able to participate in the political process. Here,
two main issues must be addressed:

Firstly, the issue of representative democracy; how the best will
disparate groups be represented in the various political institutions?

This depends a lot on two institutional features — the party
system and the electoral system — which can be designed in ways
that are either more or less helpful for multi-ethnic societies.

Secondly, the participatory processes of direct democracy;
it would be useful to have an overview of two different concepts [1].

To talk about multilevel democracy, it could be emphasized that
different levels of democratic governance within a federation or a
decentralised state can bring political decision-making closer to the
people and thus enhance their participation.

Geographical proximity to decision-makers is assumed to
translate into greater political responsiveness. In addition, citizens can
elect politicians to the national level of government who have already
demonstrated their ability at the lower levels. In a representative
democracy, citizens elect politicians who are charged with acting on
their behalf and who mediate between the citizens and the
government. Political parties normally emerge as the main mediators.

Two possible party systems are proposed for multi-ethnic
societies:

— Umbrella parties: a party system with broad-based, inclusive
and multi-ethnic political parties that have a country-wide
constituency, rather than fragmented, personalized or ethnicaslly
based parties. Umbrella parties are more likely to encourage
moderate political views;

— Multiparty system: a party system in which every important
group has its own party, for example, a multi-party system with
ethnic parties. Especially following violent ethnic conflicts, it is often
unrealistic to assume that politicians from different groups will come
together to form an overarching umbrella country-wide party.

The choice of electoral formulae has a crucial impact on
stability, especially following violent ethnic conflict. The most
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common plurality system is the first past the post or winner takes all
system. However, this is considered unhelpful in multi-cultural
societies as it makes it harder for smaller groups to be represented
in parliament and government.

The preferential voting system is a plurality system that is seen
as encouraging cross-community support. In general, preferential
voting systems are designed so that voters can indicate their
preferences with regard to candidates. Candidates have to seek
cross-community support, mainly through vote-pooling mechanisms,
e.g. single transferable votes.

Proportional systems aim to achieve a close match between the
percentage of votes that groups of candidates obtain in elections and
the percentage of seats they receive. Proportional systems are seen
as more helpful because they make it almost impossible for a single
party to obtain the majority of seats and votes and thus to dominate
other, non-majority, groups. Coalitions between two or more parties
are often created. The list proportional system is a proportional
system that is seen as especially effective in encouraging cross-
community support. In this system, the political parties provide open
or closed lists of candidates. The system encourages parties to
create balanced candidate lists which are likely to appeal to a whole
spectrum of voters’ interests [1].

Especially in the aftermath of violent ethno-political conflict,
when trust in political parties may be low, it can be vital to adopt
other ways, in addition to representative democracy, of involving the
people more directly. Direct democracy provides formalized
mechanisms for public participation.

Direct democracy, as opposed to representative democracy,
is government by the people in which the supreme power is vested in
the people and is exercised directly by them. All citizens can participate
directly in decision-making without elected or appointed officials as
intermediaries. Two forms of direct democracy are most common:

— initiative: citizens can submit a proposal, e.g. for a new law or
to amend the constitution. Once a certain number of registered
voters has signed the proposal, a formal Popular Vote on the
proposal must be held, or the executive must consider the topic.
Initiatives can be an important way for minority groups to bring their
views and concerns into the political process. But sometimes,
depending on the rules, a majority can sometimes use direct
democratic instruments against a minority. For instance, a majority
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can reject laws that are the result of a political compromise between
different political groups. Especially where there is distrust, direct
democratic instruments can encourage politics by emotion and even
the ethnicisation of politics;

—a formal Popular Vote in which citizens are asked either to
accept or reject a particular proposal or legal document
(e.g. a constitution, an amendment or a law), or to remove an elected
or appointed official (in certain countries). Referendums can be
mandatory (required by law) or facultative (upon demand from the
people or another authorized official body e.g. the president).
Referendums can be binding or consultative.

Direct democracy is intended to encourage the expression of
the people’s will. However, the people can only express their will if
the question in the initiative or referendum is clearly formulated and
is limited to one issue at a time. In addition, the people’s will is not
necessarily always in accordance with international obligations or
fundamental rights.

Direct democracy extends far back into political history. Popular
voting on public issues occurred in the Greek city-states, and
plebiscites were held in Rome. Then, after a lapse of a millennium
and a half, the practice reappeared in Europe. The growth of popular
voting on issues has grown quite slowly since then, but there is
evidence that it, along with general democratic practice, is on the
upswing worldwide [2—-3].

It is very well known that the role of referendums in democratic
politics is slowly but steadily increasing. There are experts who are
not sure whether this is a trend we should welcome. Those who
judge the expanding role of referendums in policymaking tend to
adopt one of three theoretical positions.

Firstly, there is the pessimistic view advanced by foreign policy
realists. They warn that direct democracy facilitates uninformed
policymaking and therefore can be used by demagogues for self-
interested ends. Everyday citizens, realists argue, are not adequately
trained to handle intricate questions involving treaties, defense, and so
forth. Such complex questions on policy require careful deliberation,
patience, wisdom and experience. If, therefore, referendums continue
to be widely used, foreign policy will soon become reflections of
people’s moral enthusiasm — at best — and people’s headless
passions — at worst. Meanwhile, demagogues, skillfully manipulating
popular passions, will become highly influential [2; 3].
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The realist perspective is not the sole theoretical position from
which to decry the use of referendums in deciding international
issues. Some advocates of participatory democracy also have
advanced a pessimistic view that rests on a dismal picture of
contemporary industrial societies. These theorists argue that until
more radically participatory traditions evolve in advanced industrial
societies, referendums will produce more harm than good. Citizens
are too frustrated, fearful and inexperienced to act in politics in a
deliberate and reflective manner. Instead, the managers of
corporations, directors of electronic-media and other officials in the
«command-posts» of modern society regularly manipulate the
referendum process to their own advantage by playing on voters’
resentments. Despite their purportedly democratic meaning,
referendums are another weapon in the arsenal of the socially and
politically powerful.

However, not all observers view referendums as either facades
or dangers. Some analysts advocate referendums on grounds that
they facilitate the participation of everyday people in politics,
indirectly enrich policymaking by introducing concerns that
government officials often overlook, and allow the people to assert
their will against the preferences of the elites. According to these
defenders of referendums, they have seldom been used as tools of
demagogues, the wealthy and/or political elites. Citizens are not
pieces of clay that can be easily shaped by elites. Citizens think for
themselves and typically use referendums to draw elites’ attention to
overlooked grievances.

These views show that we have, at least, three disparate
assessments about the meaning and role of modern referendums.
Each viewpoint describes referendums in a very different light. Each
encourages us either to decry and oppose the current wave of direct
democracy in international affairs or to applaud and support it.

Realists often express fears that referendums signal the
disappearance of diplomacy and expertise in foreign policymaking,
while other critics warn that referendums will lead to policies that
promote the interests of the economically and politically powerful.
Defenders of referendums counter that as referendums become
more commonplace, foreign policies will become more stable and
judicious because everyday people are much more fearful of military
adventures and rapid changes in the economic environment than are
political leaders [3].
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All these views seem to over-simplify the consequences on policy
of direct democracy. Consider the realists’ dire warnings. While there
has been an obvious increase in the use of international-issue
referendums in recent decades, there is no evidence that diplomacy and
expertise no longer play central roles in policymaking. The vast majority
of foreign policy decisions remain exclusively in the hands of diplomatic
experts and career politicians. Most of the time, referendums have been
used to supplement, not to supplant, elites’ policymaking.
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Ocempoea O.C. — «kaHaVAaT OPUONYHUX HayK,
cTapwumn HayKoBUW CniBpobiTHMK HayKoBOI
nabopatopii 3 npobrnem AoCyO4oBOro poschnigyBaHHS
HauioHanbHOT akagemii BHYTpiLHiX cnpas, M. KuiB;
Cu3oHeHKko A. C. — KaHOouaaT pUaOUYHMX Hayk,
OOUEHT, AoueHT kadedpu KpuMMiHaNbLHOro npolecy
HauioHanbHOI akagemil BHYTPILWHIX crnpas, M. KuiB;
Bpuckoecbka O. M. — kaHANOAT IOPUANYHNX HaYK,
CTapwuii  HayKoBUWA  CMiBPOBITHMK, NPOBIgHWIA
HaykoBuMi cniBpobBiTHMK HaykoBoi nabopaTopil
3 npobnem gocyaoBoro poscnigyBaHHsa HauioHanbHoi
akagemil BHYTPILWHIX cnpas, M. Kuie

CUCTEMA NIACTAB BU3SHAHHA OOKA3IB
HEQONMYCTUMUMU B KPUMIHAJTIbBHOMY
NMPOBAKEHHI

lNpoaHanizogaHO meopemu4yHe ma 3akoHodaede 3aKpirsieHHs
Hedorycmumocmi dokasie 3a 8usHayeHUMU o3Hakamu. [ocrnidxeHo
Knacugbikauito 3a cyb’ekmom 0okasysaHHsI, cmadiero KpUMiHarIbHO20
rnposadxxeHHs, HacniokaMu 8u3HaHHS1 0okKasie Hedorycmumumu.
Po3sensiHymo ocHogHi nidcmasu eu3HaHHSI OoKasie Hedornycmumumu,
cucmemMamu308aHo iX 3a Me8HUMU Kpumepismu.

Knio4yoBi cnoBa: HegonycTUMICTb, KpuTepil, npouecyasnbHa
¢dopma, nigctaeu, knacudikauiga, NpoBaKEeHHs, CTagid, CTopoHa
3axucTy, 3bupaHHa OokasiB, noTepninui, NpeacTaBHUK HOPUOUYHOT
ocobn, cTopoHa o06BMHYBayeHHs, [OCYAOBE  PO3CrigyBaHHS,
Cy[oBUIA pO3rnsag.

yTeopiT KpUMiHaNbHOrO npouecy Ta NpaBO3aCTOCOBHIN MpakTuLUi
OUCKYCIMHUMW €  NUTaHHA  MiACTaB  BU3HAHHA  AokasiB
HegonycTUMMMKM Ta iX knacudikadii. Lle 3ymoBmnoe HeoOXxigHIiCTb
30iCHEHHS cuctematusadii niacras BU3HAHHS nokasie
HeJoNyCTUMUMW 33 PISHUMU KpUTEpisMM 3 MeTO  OpMYBaHHSA
YSIBNEHHSA Npo 06CAr Ta 3MIiCT iHCTUTYTY He4onyCTUMOCTI. 3a3HayeHe
HagaCcTb MOXIUBICTb OXONWUTM BCKO CYKYMHICTb MpaBun  npo
HeJoMnyCTUMICTb A0Ka3iB.

© Ocetposa O. C., CusoHeHko A. C.,
Bpuckosebka O. M., 2017
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MeToto Ui€i cTaTTi € po3rnag CUCTEMM NiaCTaB BM3HAHHA OOKa3iB
HegonycTMMMW  Ha  nigctasi  aHanisy HopM  KpumiHanbHOro
npouecyansHoro kogdekcy (KMK) VYkpainm Ta npaBo3acTOCOBHO!
NPaKTUKK.

Y wyvactuHi 1 c1. 87 KIIK YkpaiHn 3akpinneHo mnoHATTS
HegoNyCTUMOCTI [OKasiB, 3rigHO 3 BM3HAYEHHSM SKOrO TOfI0BHOMO
NiACTaBOl BM3HAHHS 4OKa3iB HEQOMYCTUMUMM € iICTOTHE MOPYLUEHHS
npaeB i cBoboa NOANHKU, rapaHToBaHMX KOHCTUTYLIE Ta 3akoHaMu
YKpaiHu, MixkHapoaHUMK AoroBopamMu, 3roga Ha 060B A3KOBICTb SIKUX
HapaHa BepxoBHoto Pagoto YkpaiHu, a Takox 6yab-aki iHLWi gokasw,
ofepxaHi 3aBasiku iHGOpMaLii, OTPMMaHIA YyHacnigok ICTOTHOro
NopyLUeHHs npae i cBobon noauHW. lepenik iCTOTHMX MopyLleHb
npas i cBoboa noanHK pernameHToBaHo B Y. 2 cT. 87 KIK YkpaiHu.
Mepenik iHWKWX goKasiB, ogepaHUX 3aBasKun iHpopmalii, oTpumaHin
YHacCniAoK iCTOTHOrO NMopyLIeHHs npae i cBoboA NOAMHU, OKPECIEHO
B 4. 3 cT. 87 KIK YkpaiHu. BignosigHo 0o nonoxeHb 3akoHy YkpaiHu
«lMpo BHeceHHs 3MiH 00 [OeskuX 3aKOHOOABYMX akTiB  LOAo
3abe3neyvyeHHa OOTPUMaAHHA MpaB  YYaCHUKIB  KPUMiHaNbHOro
NPOBAKEHHS Ta iHWMX OCIO NMPaBOOXOPOHHUMW OpraHaMu Mig 4ac
30iACHEHHs [OCYAOBOro poscnigyBaHHA» Big 16  nuctonaga
2017 poky, nepeabayeHo OBi [4OL4ATKOBI MiACTaBU BM3HAHHA OOKa3iB
HeJonyCTUMMMM, LLO CTOCYKTbCA [0KasiB, OTpMMaHux nig 4ac:
BMKOHAHHSI yXBanu TMpo [AO03Bif1 Ha OOWYK >XUTMa uYu iHWOro
BOMOAIHHA 0Ocobu y 3B’A3Ky 3 HeOonylleHHAM afBokaTa [0 Uiei
cnigyoi (po3LWwyKkoBOi) Aii; BUKOHAHHS yXBanu Npo [03BifT HA 00LyK
XUTNA 4Yn iHWOro BOMOAIHHA ocobu, AKLLO Taka yxBana BUHECeHa
cnigumm cypgeto 6e3 npoBedeHHs MOBHOI  TeXHiYHOI  cbikcauil
3aciganH4 [1]. OeTanisauia nigctaB HegonycTMMOCTI [OKasiB € He
LiNKOM BAano, OCKifbKWU po3LuMpoBaTh nepesik nigcrtaB BU3HAHHSA
HeAoNnyCTUMOCTI KOXHOT nNpouecyarnbHOI 4ii € HegouinbHuM. Ha Haly
OYMKY, pauioHanbHo gonoBHUTK 4. 3 cT. 87 KIK YkpaiHn 6azoBumu
npasunamu, ki MoxHa 6yno 6 3acTocoByBatM OO BCiX
npouecyanbHUX AiN, WO BYMHAKTE 9K Ha cTagil AocyaoBOro
po3cnigyBaHHS, Tak i Ha cTagii cyaosoro posrnsaay. [Ons 3’acyBaHHS
3aranbHUX NiACTaB BM3HAHHA [0Ka3iB HEQOMYCTUMMMW MPOMOHYEMO
npoaHanisyBaTtM TEOPETUYHi HamnpauloBaHHA i3 Uiel npobnemaTtukm
Ta cdopmMmynioBaTM aBTOPCbKY Krnacudpikauito Takux nigcras,
3anponoHyBasLUK BianosigHi 3miHn o KIMK YkpaiHu.

Ha pgymky M. M. CtosHoBa, nonpu neranbHe BU3HA4YEHHS
MOHATTA JAOMYCTUMOCTI [okady W nepeniky BWMNaaKiB BU3HAHHA
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[0OKasiB, OTPMMaHMX YHaAcNigoK iCTOTHOro nopyLleHHsA npas i ceobon
NIOAVHW, HegonycTUMWMMK, Chig,  KOHCTaTyBaTh, WO npaBuna
JonycTumMocTi  (HegonycTMMOCTI) [JOKa3iB He CcuMcTeMaTuM30BaHO
B KIK VYkpainm [2]. [lepenik niactaB BU3HaAHHA [JOKa3iB
HegoNyCTUMUMM € OPIEHTOBHMM, OCKINbKM He BpaxoBYE Taki
nigctaBu, $K HEHaNeXHWM Ccy0'eKT [JoKasyBaHHS, MOPYLUEHHS
npouecyarnbHOi OpMK TOLLIO.

KpumiHanbHa npolecyarnbHa OisnbHICTb NOB’A3aHa 3 A0Ka30BOK
LiSANbHICTIO CYD’eKTiB KpMMiHaNbHOro nposakeHHs. dopmaniam vy
BM3HAYEHHI MigcTaB BW3HAHHA  BiAOMOCTEM  HEAOMyCTUMUMU
nonerwye npaBo3acTOCyBaHHA Ta CHpUsie peanisauii 3aBOaHb
KpMMiHanNbLHOro npoBamkeHHsa [2]. HecuctematmsoBaHicTb nigcTas
BM3HAHHA [OKas3iB HeaonyCTUMUMK MNPU3BOAUTbL OO0 HeoOHaKoBOI
NpaB03aCTOCOBHOI NpakTuKu, Hey3roaXeHocTi IHCTUTYTY
HegoNYCTUMOCTI  [oKasiB 3 OKpeMMMW WOro npasBuniamu  TOLLO.
Po3B’a3aHHI0 3a3HaveHMx Npobnem crnpusie HaykoBa knacudikauis
niacTaB BWM3HAHHA [JokasiB HegonycTuMumn. BoHa Mmae Baxnuee
npakTU4He 3HadYeHHs Ans OuiHBaHHA pokasiB. OgHak Opakye ix
3aKOHOABYOro 3aKpinfeHHs, Wo CNPUYUHAE TPYAHOLL B OLiHIOBAHHI
nokasiB. 13 uboro npusogy M. A. BepewariHa 3asHavae, Lo
3aKpinneHHs B 3aKoHi 6yab-akoro nepeniky nopylleHb y 6yab-akomy
pasi 6yne HenoBHMM, a OTXe, i HegouinbHUM [3, c. 70]. BeaymosHo,
yiTKa KOHKpeTu3alis nigcTaB BM3HAHHA [oKasiB HegonyCTUMUMMU
HEMOXIIMBA, OCKIMbKN Pi3HOMAaHITHICTb AOMyLUEHUX MopyLUeHb, HKi
CTalTb MiACTaBO BU3HAHHA [JOKa3iB TakMMW, a TaKoX iX
OWHaMIYHICTE MOPOAKYE HOBIi nNpeuedeHTU BU3HAHHA [OKasiB
HegonycTummumn. OfHaK 3akpinfieHHsa Ha nigcTaei knacudikauii Ta
aHanizy 0a3oBux MigcTae, Ha Hawy AYMKY, NiOBULLUTL €EKTUBHICTb
MexaHiaMy BM3HaHHSA [oKasiB  Hegonyctummmn. bBpak  Takoil
cuctemaTtmsadii NpM3BoANTb OO0 HEOAHAKOBOro 3aCTOCYBaHHS HOPM
npaBa Ta BM3HAHHA [0OKa3iB HeJOMYCTUMMMU Ha Pi3HMX MigcTaBax.
Lle cnpuuvHsie nopylweHHa npaB i cBobon rpomagsH, nokapaHHA
HEBWHHOI abo BUNpaBaaHHA 0cobu, AKa BYMHUMIA 3MOUNH.

Y Teopii KpuMiHanbHOro npouecy € fekinbka nigxodis Ao
PO3pi3HEHHS nigctaB  BU3HAHHA  [OKa3iB  HeJonyCTUMUMW.
3pebinblworo HegonycTMMi  Aokasn  KnacudikyloTb  3anexHo Bif
KpuTepiiB, xapakTtepy AOMNyLeHOoro npouecyanbHOro MOpPYLUEHHS.
3okpema, H. M. KinHic [4, c.27], T1. A JNlynuHceka [5, c. 2],
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O. B. CmupHoB [6, c. 185] nponoHytoTb Taki KpUTEpii HeQonyCTUMOCTI
JOKa3siB:

— HeHanexHun cyb’ekT, ynoBHOBaXXEHU NPOBOAUTM MpoLiecyarnbHi
[ii, cnpsAMOBaHi Ha OTPUMaHHSA A0Ka3iB;

— HeHanexHe mkepeno @GakTUYHUX daHux  (BigomocTen,
iHdbopmaliii), Ski € 3micTom goKasiB;

— HeHanexHa npouecyanbHa Ais, sKy BUMKOPUCTOBYBanNu Ans
Ofep>KaHHSA AOKa3iB;

— HEHanNEeXHWN NOopsiAOK NPOBEAEHHsI NpouecyanbHOol Aii, Ky
3aCTOCOBAHO SK 3acib oTpMMaHHsI foKas3iB.

3asHaueHi kputepii € 6a3oBMMU Ta MOXYTb BYTU BUKOPUCTaHI SIK
niactasa 4N BM3HaAHHA JoKasiB HegonycTtumumn. BogHoyac aHania
NpPaBO3aCTOCOBHOI MPaKTUKM N TEOPETUYHUX HanpauloBaHb Hagae
MOXIMBICTb BMOKPEMWUTW LUMPLLIE KONO MiacTaB BM3HaHHA [O0OKasiB
HegoNyCTUMUMMU, 30KPEMA, AKE OXOMIHOE:;

— HasABHICTb MOXIIMBOCTI NEepeBIipUTU MOXOMKEHHS (DaKTUYHOT
iHdbopmauii;

— KOMMEeTEeHTHiCTb, 0b6i3HaHiCTb OcCiD, Bif SIKMX BOHa HagXoauTb i
SKi 1T 36upatoTb;

— OOTPUMaHHS 3aranbHWX NpaBuN goKasyBaHHS;

— OOTPMMaHHA npaBun 30MpaHHSA OaHuX NEeBHOro BMAY, SKi
yb6e3neyytoTb Bi HEMOBHOTMW i CMOTBOPEHD;

— OOTPMMaHHSA npaBum, WO rapaHTylTb MOBHOTY i TOYHICTb
dikcauii 3ibpaHoi iHdopmaLii y cnpasi;

— BigMoOBa Bif 3g4oragok i npunywieHs [7, c. 39].

OkpiM KnacuyHuX KpuTepiiB, 3a3HavyeHi aBTOpM BUOKPEMIIOOTH i
JoOaTkoBi MiACTaBM BU3HAHHA [oKasiB HedonycTUMWMKW, a Ccame:
OOTPMMaHHA npasun 36MpaHHA 4aHuX NEBHOro BMAy, siki ybesneuyoTb
Bil HEMOBHOTW i CMOTBOPEHb, WO € MPaBUIIbHUM, Ha Hawy LYMKY,
3 ornsagy Ha Te, WO [oKa3yBaHHS OKPEMOro BMAY AOKasiB Mae MEBHi
ocobnmMBoCTI 11 NOTpebye iX ypaxyBaHHSA. HegoTprMMaHHs ix € nigcTaBoro
0N BU3HaHHA AoKa3y HegonyCTUMNM.

Ha BigmiHy Big 6inbwocTi npouecyanictis, M. C. Ctporosuy
3BY3MB KOO KPUTEPIiB, BUOKPEMMBLUN NULLE 3aKOHHICTb axepen
OTPUMaHHS, crnocobiB 30MpaHHA Ta OMOPMIIEHHS OTPMMaHHS
dakTnuHux paHux [8, c. 34]. BogHouac C. A. Wendep poswmproe
KONo KpuTepiiB AdokaszamMu «3a 4YyTkamumy». Y UbOMY KOHTEKCTI
HayKoBeLb 3ayBaxye, LLO:

— BM3HalOTb  HEOgONyCTUMUMKM  [OKasu, OTPUMaHi  LUIISIXOM
CMPUNHATTS TUX OB’EKTIB, Y SKUX Crign 3MOYUHY MOXYTb 6yTu
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BigobpaxeHi cnoTBopeHo. [10ka3oBOro 3HAYEeHHA TakoX He Mae
iHpopmaLlisi, MOXOMKEHHA $KOI Ta 3B'A30K 3  [JOCHigKYBaHO
0B6CTaBMHOI HEMOXITMBO BCTAHOBUTMY;

— HegoNyCcTMMICTb [OKa3iB Moxe OyTn cnpuynHeHa ymoBamu
CNPUAHATTA A0Ka30BOI iHpopmauil. Tak, He MOXyTb BYTU BU3HaHI
OONMycCTMMMMM JOKasu, OTpumaHi crnocobamu, He nepegdavyeHnumu
3aKOHOM,;

— HEeJONYCTUMICTb  [OKa3iB  MOPOMKYE HenpaBunbHWA  BUGIp
nisHaBanbHWX NpUOMIB (IX HEBIOMNOBIAHICTb XapakTepy BigobpakeHo!
iHpopmaLii), 3aCTOCOBaHUX Yy MeXax 3aKoHy, CrnocobiB OTpMMaHHS
daKkTMyHMX gaHux. Taki cami HacnigkM HacTalTb To4i, KOnu crigyni
abo cyng nmig Yac OTpMMaHHsl OOKasiB [OBINMbHO 3MIHIOE MOEOHAHHS
nisHaBanbHMX 3acobiB, LLO NONsrae B MOPYLUEHHI MOPSIAKY NPOBEAEHHS
cnigyoi aji Ta NpM3BoANTL 40 CNOTBOPEHHS iHpopMaLii;

— [Ooka3 Moxe ByTW BM3HAHO HEOONMYyCTMMMM, SKLIO Mi3HaBarbHUM
NpuIMOM BUSIBUBCS HEOOCTaTHbO edeKTMBHMM, TOOTO 3abesneuynB
Bi#OOpaXkeHHs1 JOCUTb HE3HAYHOI KiNbKOCTI iHGhopMaLlii, SKy Mamke He
MOXXHa BUKOPUCTaTK AN BCTAHOBIEHHS iCTUHN [9, c. 43—44].

IHWI KpuTepii HegonycTUMOCTI gokasiB npornoHye B. A. lweHko,
AKMA OKpiM cyB’ekTa, MpaBOMOYHOrO MPOBOAUTU MnpouecyanbHi i,
cnpsiMoBaHi  Ha ¢OpMyBaHHA OOKasiB, AOTPUMaHHA  BUMOT
npouecyanbHoi opmn nig yac popMyBaHHA [OOKa3iB i HaiMHOCTI
(PaKkTUYHUX OaHKX, WO € 3MICTOM JOKa3y, BU3HA4Ya€E TaKOX €TUYHICTb
TakTUYHUX NPUAOMIB, SKi  BUKOPUCTOBYIOTb ANA  OJepXKaHHS
pokasis [10, c. 90]. BuokpeMneHHa eTUYHOCTI SK KpuTepito nigcras
BM3HaHHA [OKa3iB HeAOoMyCTUMUMMK MOXIUBE, OOHAK MOro He BapTo
BBaXkaTn 6azoBuMm.

TakuMm 4MHOM, BYeEHi-Mpouecyanictm He cdopMmyBanv €avHURN
nigxig Ao 6as3oBuX NigcTaB BU3HAHHA [okasiB HegonyctuMumn. OaHak
OinbLUiCTb 3BOAMTbL X A0 TaKMX: HEHaneXHWn Ccyb’ekT OOKa3yBaHHS;
HeHanexHe [Kepeno [OKasiB; HeHanexHa mnpouecyanbHa gis;
HeHaneXxHuin NopsAoK NPoBeAEeHHS nNpoLecyanbHOT Ail.

Y nyHkTi 19 MNocTtaHoswu MNneHymy BepxosHoro Cyay Ykpainn «[1po
3acTtocyBaHHA KoHcTuTyLii YkpaiHu npu 3gincHeHHi npaBocynons» Bif
1 nuctonaga 1996 poky Ne9 3asHayeHo, WO «3rigHO 3i CT.62
KoHcTuTyuii YkpaiHn o6BWHyBayeHHss He MOXe [pyHTyBaTUCL Ha
NPUMYLLEHHNAX, a TakoX [oKa3ax, OfepXaHUX HEe3aKOHHUM LLMSIXOM.
[okasn cnig Bu3HaBaT TakMMM, LIO OAEPKaHi HE3aKOHHMM LUSIAXOM,
Hanpuknag, Todi, Konu ix 30MpaHHs 1 3aKpinmeHHst 3gilcHeHo abo 3
NOPYLUEHHSAM rapaHToBaHUX KoHCTUTyUie0 YkpaiHu npaB oauHK
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M rpomMagsiHMHa,  BCTAHOBMEHOrO  KpUMIHAMbHO-NpOLEeCcyanbHUM
3aKOHOAABCTBOM MOPsiAKY, abo He YMOBHOBAaXEHOK Ha Lie 0CODO0H Yum
opraHom, abo 3a [ornomorol i, He nepegdbaveHnx npouecyansHUMK
Hopmammn» [11].

Y uin [MocTaHoBi BW3HA4YEHO [AEKiNbka KpUTepiiB BU3HAHHSA
JOKa3iB HeJonyCTUMUMK, 30KpeMa, AKLLO X 30MpaHHA | 3aKpinneHHs
34incHeHo: 1) 3 nopyLleHHsIM rapaHToBaHuX KoHcTuTyuieo YkpaiHu
npaB noOOMHW W TPOMagsiHUHA, BCTAHOBIIEHOrO KPWUMiHAIbHO-
npoLecyanbHUM 3aKOHOOABCTBOM MOPSAKY; 2) HE YNOBHOBaXEHOH
Ha Le ocoboto Yn opraHom; 3) 3a AOMNOMOroK v, He nepeabaveHmx
npolecyanbHUMN HOpMaMU.

Ha Hawy gymky, niactaBum BM3HaHHA [OKasiB HeO4ONyCTUMUMMU
MOXHa KnacudgikyBaTu 3a TakMMW KpUTepisMu: 3a CyD’eKToM
JOKa3yBaHHSA; 3a CTaficlo KpUMIHANbLHOMO MNPOBaPKEHHS, Ha SKin
Aoka3 Oyrno OTpMMaHo; 3a Hacnigkamu, siKi CMPUYMHUITO BU3HAHHS
A0Ka3y HeonyCTUMIUM; 3a NpoLiecyarbHUM [KEPETIOM A0Ka3y.

Ha nigctasi aHanisy 4. 1 ¢1. 93 KIK YkpaiHu, ae nepenbdadeHo,
wo 30upaHHA OokasiB  34INCHIOWTb  CTOPOHM  KpUMIHANbHOro
NPOBaMKEHHA, NOTEPNINUA, NPeACTaBHUK PUANYHOI ocobu, Wwoao
SKOT  30IMCHIOITL MNPOBAKEHHHA, Yy nopsaky, nependayeHomy
KMK YkpaiHu, pouinbHO  3anpornoHyBaTM Taky Knacudikalito
HeJonyCTUMMX AOKa3iB 3a cyb’ekTamMu JoKa3yBaHHS:

— HeJoMyCTUMi OOKa3u, HagaHi CTOPOHOK OOBUHYBA4YEHHS,
00 SKMX HanexaTtb: MNpOBeAEeHHS [OCYAOBOro po3crigyBaHHS
CcnigyvMMm, SKAA He BXOAMTb A0 CRigyol rpynu; MOroaXeHHs
KNOMOTaHHA MNPOKYPOPOM, SKWA He 34IMCHI0E npouecyalnbHe
KepiBHMLUTBO Ta He BXOAMTb OO TIPynu NPOKypopiB; NPOBELEHHS
TMMYacoBOro [OCTYyny [0 peyver i JOKYMEeHTiB 0ocobolo, Wo He
3a3HaveHa B yxBani cnigyoro cyaai; npoBefeHHs po3cniayBaHHs 6e3
OOpYYeHHS HavanbHUKa Niapo3ainy;

— HegonycTyMi  AoKasWn, HafaHi CTOPOHOK 3axucTy. 3a  uieto
niacTaBoK [OKa3W BU3HAKOTb HEAONYCTUMMMU B pasi BCTAHOBMEHHS
MOpYLLIEHHS MOPSAKY NPOBEAEHHS npouecyanbHUX Aii CTOPOHOH
3aXUCTY: MOPYLUEHHS1 TMOPSAKY 3BEPHEHHs OO0 cnigyoro cyadi 3
KMOMOTaHHAM  MpPO  TMM4YacCOBWMIA  OOCTYM; MOPYLUIEHHS  MOPSIAKY
3BEPHEHHS1 00 Crigyoro cyadi 3 KIOMOTaHHsIM MpOo  MPOBEAEHHS
eKcrnepTmau;
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— HegonycTuMi JoKasu, HagaHi notepninuMm, npeacTaBHUKOM
IOPUONYHOI 0CO0M, OO0 AKOI 34INCHIOTL NMPOBAMKEHHS: BUCHOBKM
eKkcnepTiB, OTPUMaHi 3 NOPYLLUEHHAM NPOLEeCyanbHOro NopsaKy;

— HegonycTuMi  gokasu, OoTpuMaHi  nig 4Yac  peanisadii
MOBHOBaXeHb CRig4YMM Ccyaaeto, CyAoM: HeLOTPUMaHHSA CRigyvm
cyaneto BuMmor wono obos’a3koBol doikcaLii Cy4oBoro 3acigaHHa nig
yac po3rnagy KronoTaHb, PO3rns KNOMOTaHHA 3 MOPYLUEHHAM
npasun NiACy4HOCTI; NOPYLUEHHSA CTPOKIB PO3rnsay KronotaHb.

3a cTagielo KpMMiHaANbLHOro NPOBaKEHHS HeaoNyCTUMI J0oKa3n
MOXHa No4innT1 Ha Taki, Wo OTpMMaHiI nig vac:

— AOCYA0BOrO PO3CIliAyBaHHS KPMMIHANbHOTO NPOBaAXEHHS;

— Cy4oBOro po3rnsigy crnpasw.

Mig yac pgocygooBoro poscnigyBaHHA MOXHA  BUMOKPEMUTU
3-NOMIXK peLuTH Taki NigCcTaBu BU3HAHHA OOKa3iB HEAOMYCTUMUMMU:

— BM3HaHHS 3aTpMMaHHs 0CObu He3aKoHHWM 3rigHO 3i cT. 206
KIMK Ykpainu;

— 3aTpMMaHHa ocobun, sKke 30OIACHEHO 3 MOPYLUEHHAM BUMOT
cT. 208-209 KIK YkpaiHu (noBigoOMIEHHs1 Npo Migo3py He BPYYEHO
BMpPOO4OBX 24 rod, OAHaK Taky o0coby npoaoBXYyE HE3aKOHHO
yTprYMyBaTK BNOBHOBaXeHa Ha Te 0coba);

— BPYYEHHS MOBIOOMMNEHHS MPO Migo3py 3 MOPYLUEHHA BUMOT,
nepenbadeHnx ct. 276-287 KIK YkpaiHn (nopylueHHsM npasa Ha
3aXUCT; BPYYEHHsI MOBIAOMMEHHS MpO nigo3py He B [AeHb KOoro
CKNafaHHs).

lMig yac cygoBoro po3rnsgy 4oKa3u BU3HAKTb HEAOMYCTUMUMMU
B pasi:

— OTPUMaHHA BIigOMOCTEN, MaTepianis Ta iHWUX GaKTUYHNX
AaHMX opraHamy JOCyOOBOro po3crigyBaHHsl B He nepegbayeHomy
npouecyasnbHMM 3aKOHOM MOPSAKY UM 3 NOrO NOPYLUEHHSIM;

— OTPUMaHHSA BigOMOCTENW, MaTtepianiB Ta iHWWUX daKTUYHKUX
JaHnX opraHamy OOCYO0BOro po3chnifyBaHHA BHACMIQOK ICTOTHOrO
nopyLLeHHS npaBs i cBoboa NOANHM.

3a npouecyanbHUMKU gxepenamn okasiB NigCcTaBo BU3HAHHSA
JOKa3iB HeJoNyCTUMUMK € OONYLLEHHS NopyLleHb nNif Yac:

— cbikcauii nokasaHb. TakMMmy nOpyLUEHHAMU MOXe OyTn He
PO3’ACHEHHs CnigYMM MpaBa Ha 3axuMCT nig Yac Jonuty,
HEO3HaNOMSEHHSA 3 NPOTOKOSIOM OONUTY, BIACYTHICTb MIgNUCY iHLWIMX
YYaCHWKIB JOMUTY TOLLO;
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— (pikcauii peyvoBux fokasiB. [1o 3asHa4yeHOl rpynu HanexaTb
Taki MOPYLUEHHS: NpOoBeAeHHA 00WwyKy 6e3 MOHATUX; NMPU3HAYEHHS
ekcneptnsan ©0e3 yxBanu Crigyoro cyani; npoBedeHHs  chigumx
(po3LwyKOBMX) A 3@ YMOBM, SIKLWLO CRigyy Aito 3a JOPYYEHHSIM MPOBIB
onepynoBHOBAaXEHWUN, SSKUIN BYB CBIAKOM YYUHEHHS 3MOUYUHY;

— OONyYeHHss 00 MaTepianiB  KpUMMIHaANbLHOro MNPOBaAXEHHS
JokymeHTiB. OfHMM i3 TakuMx MopylLleHb € NpoBeAeHHs peBisii 6e3
yxBanu cnigyoro cyani abo nopylweHHs MNopsiaKy AOfyYeHHs
maTtepianis OTO3MOMKM, 3ByKO3anucy, Bigeosanuncy 1 iHWKNX HOCIiB
iHdopmauii;

— JONyYeHHa [0 MaTtepianiB  KpUMiIHANbHOMO MPOBaAXEHHS
BMCHOBKIB eKCrepTiB (NpoBeAEHHS ekcnepTuaun 6e3 yxeanu cnigyoro
cyani; HanpaeBfeHHs1 0cobu 40 MeguYHOro 3akrnagy Anisi NpoBeAEHHS
ncuxiaTpuyHoi ekcnepTnsn 6e3 yxeanu cnigyoro cyagi).

3a pMaNYHUMK HacnigkamMn HedonycTUMi OoKasu NoginsaTb Ha
Taki, WO TArHyTb 3a cobolto:

— 3aKpUTTS KpUMiHanbLHOro NPOBaKEHHS. KpumiHanbHe
NPOBaPKEHHSA 3aKpMBAaKOTb Y pasi HAasiBHOCTI HEAOMYyCTMMOrO A0Ka3y B
mMaTepianax KpUMIHanbHOrO MNPOBAMKEHHS, OAEePXaHOoro 3 iCTOTHUM
NOpPYLLUEHHAM MpaB NIOANHWY | [POMaAAHNHA;

—3MiHy 006cary nosigoMneHHs npo nigo3py abo 3MiHy
kBanigikauii gisHHa. O6car noeigoMNeHHs npo nigo3py abo
kBanicikaLito gigsHHA 3MiHIOIOTb B pasi, AKWo B6ayYaeTbCs, WO OoKas,
SKUM  OOBOAWTb  HasIBHICTb Yy AiSHHI  cknagy  3M0YMHY,
€ HegJonycTMMUM, a peluTa AokasiB cBigyaTb NPO HasiBHICTb iHLWOro
CKIagy 3r04MHY;

— BMHECEHHS  BUMpaBAyBanbHOIO  BUPOKY. 3anexHo Big
[JOKa30BOI CUNW PeYoBOro [oKasy, BU3HAHHSA MOro HeaonycTUMum
TArHe 3a coBOH 3aKPUTTS KPUMIHANBHOMO MPOBAMKEHHS Y 3B’A3KY 3
HEMOXIMBICTIO 0OBEAEHHSA BUHU;

— 3MiHy abo ckacyBaHHsSI BUPOKY B KacauiiHOMy nopsaky (y pasi
BCTAQHOBIEHHA  NiACTaB  BU3HAHHA  [oKasiB  HeJomnycTUMMUMKU
BHaCnNiOK nepesipkn 3aKOHHOCTI OCKapXXyBaHWX Cy40BUX pilleHb nia
yac KacauifiHoro po3rnsaagy).

Taknm 4uMHOM, niACTaBM BU3HAHHA [OKasiB HeAoNnyCTUMUMM
MOXHa cuUcTemaTmM3dyBaTu 3a cyb’ekTaMu [oKasyBaHHA: a) Hagadi
CTOPOHOK 06BMHYBa4eHHs; ©) HagaHi CTOPOHOK 3axXUCTY; B) HaAaHi
noTepninMMm, npeacTaBHUKOM  HOPUAMYHOI  0cobu, Wo[o  AKOi
30INCHIOITL  MPOBAKEHHHA; ) oTpUMaHi nig 4ac peanisadii
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NOBHOBaXeHb CNig4yMMm cyageto, cyaoM. 3a ctagismu KpuMiHanbHOro
NPOBaKEHHS HEQOMNYCTMMI AOKa3n MOXyTb ByTK OTpuUMaHi Ha ctagii
[OCyOoBOro po3achigyBaHHA Ta Ha CTagil cydgoBOro posrnsagy.
3a npouecyanbHUMN oxepenamMmuv HedonyCcTUMI OoKa3n OOoepXKylTb
nin 4ac (¢ikcaudii nokasaHb, peYoBMX [OKa3iB, MaTepianis
KPpUMIHaNbLHOrO MNpoBaKEHHS, OOKYMEHTIB, BWCHOBKIB €KCMepTiB.
3a puandHUMK HacnigkamMm HegonycTMMi OOKa3u MnoginawTb Ha
Taki, WO TAMHYTb 3a CODOK: 3aKPUTTHA KPUMIHANBLHOIO NPOBaAXKEHHS;
3MiHy 0Bcary nosigomneHHs npo nigo3py abo 3MiHy kBanidikawii
OiSIHHS;  BMHECEHHSsI BWMpPaBOOBYBaNlbHOTO BUPOKY; 3MiHY abo
CKacyBaHHS BMPOKY B KacaLilnHOMY NOpsiaKy.
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Grounds for Recognizing Evidence Inadmissible
in Criminal Proceedings

The article is devoted to analyz the theoretical and legal
consolidation of inadmissibility of evidence based on certain
features. Much attention is given to Characterized the main grounds
for recognizing an inadmissible evidence. It is stated that in the
theory of criminal process, there are several approaches to such a
classification, which necessitates their research in order to form the
idea of the volume and instead of the institution of the inadmissibility
of evidence. The systematization of the grounds for the recognition
of inadmissible evidence will cover the entire set of rules on the
inadmissibility of evidence.

The Criminal Procedure Code establishes the notion of
inadmissibility of evidence, which emphasizes that the main reason for
the admission of evidence to be inadmissible is a significant violation
of human rights and freedoms guaranteed by the Constitution and
laws of Ukraine, international treaties, the consent to be bound by
which is provided by the Verkhovna Rada of Ukraine, as well as any
other evidence obtained through information obtained as a result of a
substantial violation of human rights and freedoms. The article deals
with approaches to the classification of grounds for the recognition of
evidence inadmissible in the theory of criminal process. The existing
classifications and systematized grounds for the recognition of
evidence are inadmissible under the subjects of proof; by the stages of
criminal proceedings; by procedural sources; the legal consequences
of the recognition of evidence are inadmissible.
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The rules of admissibility (inadmissibility) of evidence are not
systematized in the CPC of Ukraine. The list of grounds for
admitting evidence is inadmissible as indicative, since it does not
take into account such grounds for the recognition of evidence as
inadmissible as an inappropriate subject of evidence, violation of
the procedural form, etc.

All criminal procedural activities are in some way combined with
the evidence of criminal activity of the subjects of criminal
proceedings. Formalism in identifying the grounds for the
inadmissibility of information facilitates enforcement and ultimately
contributes to the achievement of the objectives of criminal
proceedings.

Keywords: inadmissibility, criteria, procedural form, grounds,
classification, proceedings, stage, subjects, party defense, gathering
evidence, victim, representative of a legal entity, party prosecution,
pre-trial investigation, judicial review.
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YK 340.143

lMepenenuuys H. B. — 3p06yBay HauioHanbHOI
akagemii BHyTpiLLHiX cnpas, M. Kuis

NMPUHLUMNU NPO®ECIUHOI FOPUONYHOI
AIANBbHOCTI

lNpoaHanizogaHo mekcmu fpasosuUX akmie, npPUCBIYEeHUX
peaynoeaHHo 3acad rpogheciliHoi opuduyHoi disnbHOCcMi 8 YKpaiHi.
Cxapakmepu308aHO 207108HI MPUHUUNU  OPUOUYHOI  npoghecii,
3aKpinneHi 8 mekcmax HOPMamueHO-MPasosuX | KopropamueHUX
aKkmie, sKi Maromb PIi3Hi cgbepu 3acmocyeaHHs, pieHi HOpMamueHoI
Oemaniszauii, cy6’ekmu audaHHS.

Knio4yoBi cnoBa: Hanpamu OpuaUYHOI  AOisiNbHOCTI, HOpMa,
NpaBuno, MNPUHUMNM OPUOUYHOI LiSnbHOCTI, CTaHOapT, topuauyHa
npocpecis.

AKTVIBHi JepXXaBHO-NpaBoBi MpouecM Ta NepeTBOPEHHs, Lo
TpuBaloTb B YKpaiHi NPOTAroM OCTaHHIX 4eCATUNITb, CMOHYKalTh
00 NMepeoCMUCIIEHHS yCTarneHnx TeOPEeTUYHMX MOJTOXEHb PUONYHOI
npodecii, a TakoX yaoCKOHaneHHsa 1 aganTtauii 4O cydacHMX peanin
NpaBo3aCTOCOBHOI MPaKTUKMK.

lMpobnemaTtvka [ocnigpkeHHA 3acag pUaUYHOI  AisNbHOCTI
HeogHopa3oBO Oyna B UEHTPi HaAyKoBOi yBarn BITYU3HAHUX
npaBo3HaBLiB. 3okpema, i1 npucesyeHo npaui HO. A. BegepHikosa,
C. [0. lN'ycapeea, O. E. XKaniHcbkoro, B. B. MongosaHa, H. M. OHilleHko,
O. B. lNetpuwuHa, C.T1. MorpebHsika, O. ®. CkakyH, C. C. CnuBku,
O. . TuxommpoBa, B. 3. Y¥xaua, TI.O.XpucroBoi, §ki Yy CBOiX
po3Bigkax BMBYanu pisHi acnektnm peanisadii npaea y cdepi
IOPUONYHOT  AiANbHOCTI, 34INCHIOBAHOI NpefCcTaBHUKaAMW CUCTEMU
NPaBOOXOPOHHUX OpPraHiB KpaiHu.

HaykoBUi aHanisyloTb Le nUTaHHA B MeXax [OeOHTOMOriYHOl
IOPUANYHOI HaYKK, NepeBaXHO B KOHTEKCTI AoChigkKeHHs1 ocobnmneocTen
OoKpemMux BuAiB OPUOUYHOI AiANbHOCTI, cepef SIKMX NpeBantolTb
afBoOKaTCbka, CygdiBcbka Ta  npokypopcbka. Lle  3ymoBneHo
BiQMNOBIgHO AndhepeHUialieto HOpMaTUBHUX aKTiB Yy HaUiOHaNbHOMY Ta
3apybiKHOMY 3aKOHOOABCTBI.

Takun nigxig € TpaguuinHnm ans BiTYUSHSHOI FOPULMYHOT HayKW.
OpHak, 3 ornagy Ha €eBpoiHTerpauiiHi  nparHeHHs Ta  3MiHu
noniTMYHOro  BekTopa  YKpaiHM,  akTyanisyetbca  npobnema

© Mepenenuus H. B., 2017
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BOOCKOHANEeHHa W aganTauil YMHHMX HOPM i MNOMOXeHb LWOoAo
BM3HAYEHHS Ta Yy3aranbHeHHA 3acag HpUANYHOI  AiGNbHOCTI,
Y3rOXKeHHs1 OCHOBHWUX 1I MpaBun i NpUHUUNIB i3 BU3HAHUMU
€BPONENCLKMMU Ta CBITOBUMU CTaHOapTaMu.

MeTolo UbOro HaykoBOro AOCHIMKEHHSA € BM3HAYEHHSA 3MICTYy 1
obcary 6a3oBOro NOHATTS MPUHLUMMIB HOPUONYHOT AIANbHOCTI, Ans
4yoro HeoOXigHO npoaHanidyBaTM TEKCTU MNpPaBOBUX  akKTiB,
NPUCBAYEHNX  perynioBaHHO 3acag npodeciiHOl  IpUgUYHOT
OisNbHOCTI B YKpaiHi, BUCBITIUTM 0COONMBOCTI hOPM iX 3aKpinseHHs.
[na BMKOHAHHA MOCTaBEHMX 3aBAaHb [AOLINbHO 3acTocyBaTh
aKkcionoriyHmn,  eMnipudHnn,  POpPMasrbHO-IOPUOUYHUA  MEeTOoaMu,
a TakoXX METOAN repMEHEBTMKM Ta MOPIBHAHHS SIK FTONTIOBHUX cnocobiB
[OCSArHEHHA BU3HAY€eHOI MeTW.

YNpoaoBX OCTaHHIX POKIB y MOMITUYHUX, NPaABOBUX i HAayKOBUX
KOomax akTMBHO OOGroBOpHOTbL MiABULLEHHS  pPiBHA  NpaBoBOI
AOMOMOrY, YAOCKOHareHHs 3axucTy npaB i cBoOon rpomagsH.
Y UbOMY KOHTEKCTi O4HMM i3 BM3HaYasrlbHUX NOCTAE NMUTaHHS AKOCTI
NpoecinHOI LPMANYHOT SIANLHOCTI, Ti cCTaHgapTM3adil Ta yHidikau,ii,
Y3ropKeHHs 3 €BPONENCHKMMU 1 MiXKHAPOOHMMW BUMOraMu.

3akoH YkpaiHn «[1po cTtaHaapTM3auito» MICTUTb NOMNOXEHHS, SKi
BU3HaAYalOTb BnacHe MNOHATTA cTaHgapTy. Lle HopmaTtmBHUi
JOKYMEHT, IO I'PYHTYETLCA HA KOHCEHCYCi, MPUMHATUN BU3HAHUM
OpraHoM, €KW BCTAHOBMIOE ANS1 3aranbHOro W HeoaHOPa3oBOro
BUKOPWUCTAHHA nNpaBuna, HacTaHoBM abo XapaKTepucTuKM LoAo
DiANbHOCTI 4  1i  pes3ynbTariB, CNPSAMOBAHUMA Ha OOCATHEHHS
ONTUMAanbLHOrO CTYMNeHs BMOPSiAKOBAHOCTI B NEBHin  cdepi.
CTtaHgapTusauis — ue AisnbHICTb, WO Monsrae B YCTAHOBMEHHI
NnonoeHb Ans 3aranbHOro Ta HEO0HOPA30BOro BUKOPUCTaAHHS LWOAO0
HasiBHMX ab0 MOTEHUINHUX 3aBAaHb i CNpsiMOBaHa Ha AOCATHEHHS
oNTUManbHOro CTYNeHs1 BNopsiAKOBaAHOCTI B NeBHin cdepi [1].

lneTbcsa He Npo OKpeMmi By3bKOcMeLlianidoBaHi collianbHi HopMn y
cthepi OyaiBHMLUTBA, ByxranTepil Y, Hanpuknaa, meamumHn. Haenakn,
3aKoHOOaBeLb nepeadayae CcTaHOapTU3auUilo  3aranbHuUX  NpaeBunl,
npoueayp, dYHKUiIA, MeTodiB AisnbHOCTI abo 1i pe3ynbTaTiB TOLO.
Y 3akoHi BMOKpPEMITEHO [ABa OCHOBHI piBHI CYO’eKTiB CTaHOapTU3aLlil:
HauioHanbHI OpraHn cTaHgapTu3auii, gki npurMaroTb CcTaHgapTu Ta
KOAEKCWU ycTaneHol MNpakTUKW, a TakoX nianpuemcTBa, YCTaHOBU 1
opraHisauii, siki 34iNCHI0TL CTaHAAPTM3aLi0 Ta NPUAMAalOTb BiONOBIAHI
CTaHOapTH, KOAEKCU 1 TEXHIYHI yMOBW.

OgHUM i3 BU3HaYanNbHUX MPUHUMMIB OEpXXaBHOI MOMITUKN Y
chepi cTaHgapTMsaudil 3akOHOAABeELb BBaXa€ MNPIOPUTETHICTb
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NPURHATTA B YKpaiHi MiKHaApOOHUX i perioHanbHMX CTaHAapTiB Ta
KoOEeKCiB ycTaneHol npakTuUKM sK HauioHanbHux. OgHak ycTtaneHotw
NPaKTUKOK € NPaKTUKM YM NpoLeaypu NpoeKTyBaHHS, BUTOTOBIIEHHS,
MOHTaXYy, TeXHi4YHOro obcnyroByBaHHs abo ekcnnyaTtau,ii
obnagHaHHA, KOHCTPYKLUiN 4M BUpobiB. OTXe, ioetbca, nepenycim,
Npo TEeXHiYHi cTaHA4apTW, a 3anpornoHoBaHi 3aKOHOM TEPMiIHOJOrIYHi
KOHCTPYKUii He MOXyTb OyTM 3acTOCOBaHi [0 CTaHOapTiB
nNpoecinHoI AiSNbHOCTI, 30KpeMa PUANYHOI.

Pe3ynbTatn aHanidy TEKCTIiB BITYM3HSHUX NMPaBOBMX akKTiB OO0
cTaHgapTusauil nNpodeciHOI PUANYHOT AiSNbHOCTI 3acBiA4vyHOThb,
WO BIiANOBIAHI HOPMW 3aKpPiNNeHO Ha piBHi koprnopaTuBHUX abo
nig3akoHHUX akTiB. BoHM cTaHOBNATbL KOMMIEKC npaBui, npoleayp,
3anponoHOBaHNX CYyH’€KTOM MNpPaBOTBOPYOCTI ANisl 3aCTOCYyBaHHA B
pi3HUX cdhepax HPUANYHOI AiANBHOCTI.

Tak, [MpaBuna npodecinHoi eTukMn HoTapiyciB  YKkpaiHm
3aTBepmkeHi Hakazom MiHictepctBa tocTtuuii Ykpainn 2013 poky [2].
OCHOBHi MOMOXEHHs LUbOro [AoKymeHTa ¢OpMYOTb 3ararnbHe
VABMEHHSA HE TiflbKM MPO Nepenik i CYTHICTb OCHOBHUX MNPUHLIUNIB
npodecinHoi AisnbHOCTI HOTapiyciB, a 1 NpPo NpaBura Ta 0cobnMBOCTI
BiOHOCWH HOTapiyca 3 ocobamMu, siKi 4O HbOro 3BEPHYNMCS, 3 iHLUMMMU
HOoTapiycamu, noBefiHKy B nos3acnyxobosun 4ac. OkpiMm UbOro,
3aKOHOAaBelb YITKO BU3HAYMB i Nepenik MOXMAMBUX i, YYMHEHHS
AKUX NPUHMKYE NPOMECINHY TiaHICTb HOTapiyca.

BogHoyac [lpaBuna He MICTATb MONMOXEHb LWIOAO0 HacniakiB
NOPYLLUEHHS HOTapiycoOM BCTaHOBIIEHWX MPaBWUI, a TaKoX BU3HAYEHHS
Ta obcAry ronoBHUX TepMiHiB. 3okpema, He 3’AcoBaHO MOHATTA
NPUHLMNIB NpodecinHoi AiSnbHOCTI, MopanbHO-eTUYHNX 3000B’A3aHb
abo npodecinHoi rigHocTi. O4eBMAHO, WO BignoBiAb Ha Li NMUTaHHA
noTpibHO LWyKaTK B 3aranbHii Teopil Ta binocodii npaBa, yHUKaouu
cTaHOapTM3aLii BUKOPUCTAHUX TEPMIHOMOTMYHUX KOHCTPYKLLNA.

Kooekc npodecinHoi eTuKM Ta MoBediHKM  MnpaLiBHUKIB
npokypaTypu crnodaTtky ©Oyno 3aTBepa)XeHO BiAMOBIAHMM HaKa3oMm
leHepanbHoOi npokypaTtypu YkpaiHn. OgHak 2017 poky BiH yTpaTuB
UYMHHICTb Y 3B’A3KY i3 3aTBepaXeHHsIM HoBoro Kogekcy npodecinHoi
eTUKM Ta nNOBEAiHKM  MPOKYpOopiB, SAKWMKA  Oyno  MNPUKHATO
BceykpaiHcbkoto KoHdepeHuieto npokypopis [3]. OCHOBHI NONOXEHHS
Kogekcy npucBaYeHO NpUHLMNaM, MopanbHUM HOpMaMm i npasunam
NMPOKYPOPCHKOT €TUKN, SKUMU MaloTb KepyBaTUCHA NpoKypopu nig vac
BMKOHaHHS cnyx6oBux o060B’A3kiB i nosa cnyxboto. Takox
BM3HA4YeHO BMMOrM [0 nosacnyxkboBoi MoBefiHKM Npokypopa Ta
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BiJHOCWMH Yy KONEKTMBI, 3 opraHamu Bragu, MPaBOOXOPOHHUMM
opraHamu, 3MI Towo.

Ha BiomiHy Big lNpaBun npodecinHoi eTUKM HOoTapiyciB, Y LibOMY
JOKYMEHTI nepenbayeHo MOXIMBICTb MPUTSTHEHHS MpoKypopa a0
aucuunniHapHoi BianoBiganbHOCTI 3a nopyllueHHsa Koaekcy npodecinHoi
eTuKM Ta nosediHku. OgHak TrymMayeHHs1 OCHOBHUX TEPMIHIB i MOHATb,
30Kpema MNpUHUMMIB NPOdECIMHOI €TUKM Ta MOBEAiHKWN, npodecinHol
[isiNbHOCTI NPOKYpopa TOLLO, HOPMOTBOPELIb TaKoX HEe 3anpornoHyBaB.

CrtaHpaptv y cdepi OisnbHOCTI agBokaTiB Oynu 3aTBepOXKeHi
3’'isgom apBokatiB YkpaiHn B 4epBHi 2017 poky 1 odcdopmMneHi y
Burnsagi Mpasun agBokaTcbkol eTukM [4]. Llen akt Mo)Ha BBaXxkaTtwu
OOHUM i3 HanmgeTani3oBaHilLMX OOKYMEHTIB npaBHM4YOi npodecii,
AKMMA VYHibikye Ta 3akpinntoe Tpaawvuii, Oocsig i eauHy cuctemy
KpUTepiiB OLUiHIOBAHHA eTUYHMX acrnekTiB MNoBeAiHKM agBokaTa,
BiANOBIiAANbHICTb 3a iX NOPYLUEHHS.

Monpun ue, ctarTi [MpaBun TakoX HE MICTATb TEOPETUYHOro
BM3HAYEHHA BXWBAHUX Y TEKCTi MNOHATb, 30Kpema Takux, K
NPUHUMNKA, HOPMW AaABOKATCbKOI €TWUKWM, MNpuHUMNK i npaBuna
aaBokaTCbKoi AisgnbHocTi. OkpeMi cTaTTi MicTATb 6n1aHKeTHI HopMmuK 3
BKa3iBKOIO Ha npodyecitHi npaBa Ta rapaHTii npodecinHoi
DIANbHOCTI, a TakoX MNPUHUMNK  afoBOKATCbKOI  AiANbHOCTI,
nepenbayeHi 3akoHom YkpaiHu «[lpo agBokaTypy Ta aaBOKaTCbKy
pisnbHicTby [5]. OgHak geTanbHe BMBYEHHS BigMOBIOHMX MOJOXEHb
3akoHy 3acBigyye, WO cepen 3anpornoHOBaHMX TEPMIHIB TaKoX
HemMae YHI(pikOBAaHOro BU3HAYEHHA MpuHUMNIB, npaBun abo
CTaHOapTiB aBOKATCbKOI AisiNbHOCTI.

Y cdepi AisnbHOCTI NPaBOOXOPOHHUX OPraHiB € 3BedeHUN
npaBoBun akt — [lpaBuna, ski nepenbadaloTb CTaHOapTU3aLLiO
eTuyHoi  noBediHKM  npaudiBHUKiB  anapaty MBC  Ykpainu,
TepuTopianbHMUX OpraHiB, 3aknagis, YCTaHOB i NiANPUEMCTB, LWO
Hanexatb nOo cdepu vynpasniHHa MBC [6]. Len pokymeHT
3aTtBepaxeHo 26 TpaBHs 2016 poky Hakazom MBC YkpaiHm 3 meToto
BM3HAYEHHSA OCHOBHUX NPOMECINHO-ETUYHUX HOPM AN NpauiBHUKIB
cuctemmn MBC. BiH MicTUTb CTUCHI XapakTePUCTUKN OCHOBHUX CIMOX
npUHUMNIB eTukU. HanexHo po3pobneHoi TepMiHOMOrii i TIyMaYeHHs
OCHOBHUX MNOHATb (NpUHUMNIB, HOopM abo cTtaHgapTiB npodecii),
ocobnuBocTeln peanisaduii 3anponoHOBaHNX NOMNOXeHb abo HacniakiB
NOpPYLLEHHS BU3HAYEHMX NPaBUN JOKYMEHT, Ha Xanb, HEe NPOMOHYE.

MNpodbecinHy AOisnbHiICTB cyoaiB B aHanisoBaHin  cdepi
pernameHTye Kogekc cyaaiBCbKOI €TUKW, 3aTBEepOXKEeHUA 4eproBum
3’izgom cypaiB YkpaiHn 2013 poky [7]. OCHOBHi MOHATTS, WO BXUTO
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B TEKCTi LbOro [JOKymMeHTa, Oynu paetanisoBaHi B KomeHTapi,
3aTBEpPIKEHOMY pilleHHAM Paan cyapiB YKpaiHu nuile Tpu PoKu
notomy — y niotomy 2016 poky [8]. Tam HaBeaoeHO 3anponoHoBaHe
cyaoassMn BU3HAYeHHS cTaHaapTy K €AnHOT TMNoBOoi hopMu, Mipuna,
3paska, KoMy Mae BianoBigaTu LWo-HeOyab 3a CBOIMW O3HaKamu.
Y KOHTEKCTi 3AiNCHEHHSA CyAaiBCbKOI OiSANbHOCTI LEe TBEPIXKEHHS
3aCTOCOBYKOTb, NMEPEOYCiM, WOAO0 CTanHaapTu3alil NOBediHKM cyaadi SK
€TarnoHy MOPSIAHOCTI Ta CnpaBeanuMBOCTI HE TiNbKW ONs YYaCHUKIB
CydoBOro npouecy, a W couiymy 3aranoMm. BogHovac eguHoro
3aranibHOMPUUHATONO MOHATTA  MPUHUMMIB  NPOdECINHOT  AiSNbHOCTI
cynAis 3ragaHi BuLLEe JOKYMEHTUN HE MICTATb.

NpaBoBUM aKToMm, CNPSIMOBaHUM YHOPMOBYBaTU Ta
CTaHOapTU3yBaTU OiSiNbHICTb OPUONYHUX CNYKO OpraHiB BUKOHaBYO|1
BMagn W OepxXaBHUX NiANpUMEMCTB, VYCTAHOB, Opradisauiin,
e [loctaHoBa KabiHeTy MiHicTpiB YkpaiHu «[1po 3aTBepOXeHHSs
3aranbHOro MONMOXEHHS Npo puandHy cnyxby MiHicTepcTBa,
iHLUOro opraHy BMKOHAaBYOl BIagu, [OEp)XXaBHOro nNiANpUEMCTBA,
yCTaHOBM Ta opraHisauii» Bia 26 nuctonaga 2008 poky Ne 1040 [9].
BaxnuBnmM € MOro 3Ha4eHHs, OCKiNbKM Ha NpauiBHUKIB HOPUONYHUX
cnyk0 MOKNageHo  LUMPOKUA  CMEKTP  MOBHOBaXeHb  LoAO0
3abesnevyeHHa npaBoBOi PobOTM Ta MNpaBoMNoOpPsiAKY B YCTAHOBI,
y Mexax $IKol yHKUioHye cnyxba HanarogXeHHs1 edeKTUBHOI
B3aemopii Ta [JOKyMeHTooOiry 3 iHWuMKM ycTaHoBaMun W
opraHisauiamu. Lle sKicHO no3Ha4YaeTbCA Ha 3aranbHOMY PiBHi
eeKTUBHOCTI (DaKTUYHO BCiX [OepXXaBHUX OpraHiB Ta YCTaHOB.
OpHak 3a pesynbTatamu adanidy Tekcty [loctaHoBuM Ooxoaumo
BMCHOBKY, WO OCHOBHi 1I TMOJIOXKEHHSI TMPUCBAYEHI MUTAHHAM
opraHisauii, nignopsaKkyBaHHs, peanidadii dyHKLiOHanbHMUX 3aBaaHb
i  nNoBHOBaXeHb KWPUANYHMX CcnyXO0. [lOKYMEeHT He MiCTUTb
YHOPMOBAHUX Ta y3aranbHeHUX MPUHLWUMIB, cTaHOapTiB AiNbHOCTI
cnyxbu 3aranom, kKBanidikauii Ta o0cobuCTiCHUX sdKkocTer i
npauiBHUKIB. 3a3HayeHe cBigYMTbL Npo Opak eamHoro nigxoay A0
nobopy kanHampaTiB Ha BignoBigHI nocaau, WO CTaBuUTb Mif CYMHIB
3aranbHMA piBeHb KBanidikauii cneuianicTiB IOPUANYHUX CIYXD,
npodecinHa MaNCTEPHICTb SKUX MOAEKONM OOMEXYyeTbCa nuvie
HasABHICTIO AUNMOMa Npo BULLY HOPUANYHY OCBITY.

I'DYHTOBHILLMMM B LbOMY HanpsiMi BUOAKOTLCS  OOKYMEHTH,
NpunHATI  BceykpaiHcbkum  3'13gomM  Acouiauii  lopuandHnX  KniHik.
loetbeca npo CtaHOapTW OiSNbHOCTI HOPUAONYHUX KAiHIK YKpaiHu Ta
ETnyHnin kopgekc topnanyHoi KniHiku. Monpu Te, WO HpUANYHI KniHiku
€ CTPYKTYPHUMM nigpo3finaMmyM BULLMX HaBYarnbHUX 3aknagis, ix
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CTBOPIOWOTL sk 0a3y AN MNPakTUYHOINO HaB4YaHHA Ta HaBYanbHOI
npaktukn ctygeHTie [10], wo edekTnBHO BNNMBae Ha OPMYBaAHHS
IXHiX NpodeCinHNX Ta 0COBUCTICHMX AKOCTEN Y NoAanbLUin NPpaBHUYIN
pisnbHOCTi. 30Kkpema, CcTaHgapTW LIANbHOCTI  IOPUANYHUX  KIIHIK
3anporoHOBaHO TIyMayuMTu SIK KOMMMAEKC OCHOBHUX XapaKTepUCTUK,
npuTaMmaHHMX HOPUOMYHIA KNiHili, opraHisadii i poboTn, a Takox
OISNbHOCTI 3 HaJaHHS NPaBOBOI AOMOMOrM Ta NMPaBoOBOI MPOCBITU.

FONoBHMMK MPUHLUMNAMK OisSNbHOCTI KNiHIKW, perfaMmeHTOBaHUMMN
YMHHMM TMNOBMM MOMOXEHHSAM, €. MoBara A0 Mnpaea, crnpaseanvBiCTb
Ta TigHICTb;, CNPSIMOBAHICTb Ha 3axuCT MpaB Ta cBOOOAO, NHOOVHY;
ryMaHi3M, 3aKOHHICTb | BEpPXOBEHCTBO Mpaea; OO'EKTMBHICTD;
Oe3onnaTHiCTb HagaHHA MNpPaBOBOI  AOMOMOMM;  KOHMIAEHUINHICTD;
KOMNeTeHTHICTb Ta AgobpocosicHicTe [10]. TloHaTTa  npuHUMNIB
JiSNbHOCTI KMiHIKM B OKYMEHTI He BU3HAYEHO.

ETu4Hi HOpMK Ta cTaH4aApPTW OiSNbHOCTI NpaUiBHUKIB OPUOANYHNX
KNiHIK geTanisoBaHo B OKpeMoMmy akTi — [MpuMipHOMY eTUYHOMY
Kogekci topuanyHoi kniHikm [11]. TlonoXeHHs UbOro AOKyMeHTa
BCTAHOBSIIOIOTL  HE  nuWe  3aranbHi  ApUHUUMNK  Gi9nbHOCTI,
a N ocobnMBOCTI BiQHOCWMH YYaCHUKIB KIiHIKA 3 KIiEHTamMu Ta Mix
cobolo, WO cnpuse rigHOMY, KOMMETEHTHOMY W1 eeKTUBHOMY
BUKOHaHHIO HUMK CBOIX 0OOB’A3KIB.

Monpn pocuTb AeTanisoBaHi BMMOrM LWOAO OpraHisaudii Ta
(PYHKUIOHYBaAHHA  IOPUAMYHOT  KMiHIKA, €TUYHMX HOPM MOBEAIHKM,
Bi4NOBIAHI KBanidikauiHi BUMOrM 40 NepcoHany topuaUYHOT KniHikK,
obcar npodecinHNX HaBUYOK i HEOOXiAHMIA piBEHb 3HaHb, Nepernik
nocagoBux OOOB'A3KIB Ta MOBHOBaXeHb, a TakoX nigcTtaBu Onsd
NPUTATHEHHST OO BiOMNOBiAANbHOCTI He nepe,q6aqu| ix BM3HaueHo B
NOCadoBMX IHCTPYKUIAX Ta iHWWX BHYTPIWHIX akTax puandHoi
KNiHikn, TOOGTO MNOKMNageHO Ha KEPIiBHUUTBO HaB4YalnbHUX 3aknagis.
He 3anponoHoBaHO 11 y3aranbHEHOro TPAKTyBaHHA MOHATTA
NPUHUMNIB AiSANbHOCTI NpauiBHUKIB IOPUANYHOI KMiHikKM. 3a3HadeHe
CMPUYMHSE BUHUKHEHHS PO3BiKHOCTEN | HeBignoBigHOCTEW WOA0
TyMadeHHs1 MOHATTS M 0BCAry KOMMETEHTHICHUMX XapaKTepuUCTUK
nepcoHarny B Pi3HMX HOPUAOMYHUX KhiHikax, obmexye iX ponb y
npoueci 4o6opy NOTEHLINHNX NpaLiBHUKIB.

Ha nigctasi 3gincHeHOro aHanisy MoXxHa cdopmynioBaTu Taki
BUCHOBKMW.

KOpuanyHa [isnbHICTb € OAHIED 3 MOLUMPEHUX | NPECTUKHUX
BUAiB NpodecinHOi AisnbHOCTI, PO3BUTOK $KOI Bigirpae BaxnunBy
ponb Yy CTaHOBMEHHI [OEeMOKpaTUYHMX Ta MpaBOBUX IHCTUTYTIB
cydacHol YkpaiHu. [ianbHICTb IOpUCTa CTOCYETbCA TakUX BaXKIMBUX
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couianbHMUX MUTaHb, $K 3axucT npaB i cBobog NHOAMHM,
npeacTaBHMUTBO (HTEPECIB SIK OKpeMol NauHW, Tak i gepxasu
3aranioM, 3aKOHOMpPOeKkTHa poboTa, nigrotoBka KBanicikoBaHMX
daxiBLiB Pi3HUX cneuianbHOCTEN, a TaKoX MpaBONpPOCBITHULITBO,
¢opMyBaHHSA OCHOBOMOMNOXHUX ider npaBonopsaaky. AkTyanisadis
NUTaHb YOOCKOHANeHHs topuandHol npodpecii 3aranom, OKpemux
ccep ii 3acTocyBaHHS, crieuianbHocTen abo ranysen HpPUANYHOT
po6oTN € BaXXNMBMM HanpsiMOM 3AiNCHEHHST 3arafibHOTEOPETUYHUX i
NPVKNagHX NPaBoOBMX OOCHIOXKEHb.

KOpuanyHa AisinbHICTb I'PYHTYETBCS HA OCHOBOMOJSIOXKHUX idesiX,
npuHUMNax i 3acagax, dopmanizauis sKux BigOYBa€eTbCsl LLMISIXOM
3aKpinNneHHss B TeKCTax HOpPMaTUBHO-MPaBoBMX abo KopnopaTuBHMX
aktiB. [lpoaHanizyBaBLUM HaLiOHaNbHy CUCTEMY KOpPNopaTUBHMX
[pKepen npaea puanyHoi AisnbHOCTI, 6a30BMX HOPMAaTUBHO-NPABOBUX
aKkTiB, BapTO 3asHauuTy, WO MpUHUMNM Ta 3acagn npodeciiHoi
JianbHOCTI  cyaniB, MpPOKypopiB Ta iHWKX (paxiBuiB y ranysi
topuUcipyaeHLii MICTATLCS NepeBaXkHO B TEKCTax KOPNOopaTUBHUX aKTiB.
OpgHak BOHM HE MNPOMOHYTb HOPMATMBHOIMO BW3HAYEHHSI MOHATTH
«MPUHUMN  OiSNbHOCTI», a  BigoOpakalTb  Nnuwe  po3MaiTTs
OCHOBOMONOXHMX iden, Ha SKUX T[PYHTYETbCA nNeBHa npodecis.
HaranbHyiM € nutaHHa dopMyBaHHS  YHicbikoBaHoro nigxogy [fo
BM3HaHHA MDKHApPOAHMX | HauioHanbHWX, 3aranbHWX Ta chewjianbHUX
npuHUMNIiB (3acan) AiSNbHOCTI HOPUCTIB, 3YMOBIIEHUX KOPMOPaTUBHOO
aBTOHOMIEID, HAsIBHICTIO O3HaK CaMOBPSAOHOCTI IOpMAMYHOI Npodoecii Ta
HEBTPYYaHHAM JepxaBu y chepy MOparibHOro peryroBaHHs.
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http://rsu.gov.ua/ua/events/komentar-do-kodeksu-suddivskoi-etiki. — Hasea 3 ekpaHa.
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10. MNMpo 3aTBepaXeHHs TUNOBOrO MOMOXEHHS NPO PUANYHY KNiHIKy BULLOrO
HaByanbHOro 3aknagy YkpaiHu [EnekTpoHHuI pecypc] : Haka3 MiHicTepcTBa OCBiTH i
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Principles of Professional Legal Activity

The article states that legal activity is one of the most common
and prestigious types of professional activity. Its development plays
an important role in the development of democratic and legal
institutions of the modern Ukrainian state. The author analyzes the
texts of legal acts devoted to the regulation of the principles of
professional legal activity in Ukraine.

Such rules are fixed, basically, at the level of corporate or
by-laws. They represent a set of rules, procedures, proposed by the
relevant lawmaking subject for application in various spheres of legal
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activity. Such acts include, in particular, the Rules of professional
ethics of notaries, Code of professional ethics and behavior of
prosecutors, Rules of law ethics, Code of judicial ethics, Standards
of activity of legal clinics of Ukraine, etc. These documents differ in
scope, level of normative detail, subjects of the publication.

The texts of these documents are devoted to separate issues of
organization of activities, ethical and moral norms of lawyers’
behavior. Qualification requirements, professional skills, a list of
official duties and powers, grounds for prosecution are not provided.

The results of the comparison of these documents indicate the
absence of a normative definition of the concept of «principle
of activity». There is no unified approach to the recognition of
international and national, general and special principles (principles)
of the activities of lawyers. This is due to corporate autonomy,
self-government of the legal profession and non-interference of the
state in the sphere of moral regulation.

It is noted that the activity of a lawyer is important and is related
to the protection of human rights and freedoms, the representation
of the interests of man and the state, law-education, the formation of
fundamental ideas of law and order. The lack of common standards
and principles of operation leads to problems in the selection of
candidates for a lawyer. Also questioned is the level of qualification
and personal qualities of the selected specialists.

The necessity of further theoretical and practical developments
with the aim of improving the legal profession is emphasized.

Keywords: directions of legal activity, norm, rule, principles of
legal activity, standard, legal profession.
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YK 336.027.2(477)

Jlicogon O. M. — 3000yBay HauioHanbHoi
akagemii BHyTpiLLHiX cnpas, M. Kuis

XAPAKTEPUCTUKA CYB’EKTIB PIHAHCOBO-
NMPABOBOI'O PEIYJIOBAHHA BANKOTHOIO
KOHTPOIJIIO B YKPAIHI

lNpoaHanizogaHo  npobremy  cmamycy  KOHMPOJIHOYUX
cyb’ekmig 8anomHo2o0 KOHmMposw. Ha ocHosi aHanisy Haykosux
Oxxepes i HOpMamueHO-Paso8UX akmie O0CIOXKEHO MOBHOBAXKEHHS
ma byHKUii KOHMPOYUX opeaHie y Uil cgepi. BucrosneHo
rporno3uyii ujo0o 800CKOHaIeHHS 8i0rMo8iOHO020 3aKoOHOOdascmaea.

KnrouoBi cnoBa: KOHTpontotoYi cy6’ekTn, BantOTHUIA KOHTPONb,
BnagHi cyb’ekTn, opraHy BarnTHOMO KOHTPOSIO, areHTW BaroTHOro
KOHTPOITH.

Bamnmaoro CKNagoBOK BamnTHUX MPaBOBIAHOCMH € BartoTHUN
KoHTponb. Ha pgymky H. A. CattapoBoi, aHani3 BignoBigHUX
cTaTel BamnTHOMO 3aKOHOOABCTBa 3acBigyye, WO BanTHOMY
KOHTPONIO NignaratTb yCi BantoTHI onepawii He3anexHo Big Toro,
30INCHIOITBCHA BOHW BINbHO YN CTOCOBHO HMX YCTAHOBMEHO BantOTHI
obmexeHHs [1, c.52]. docnigHnusi NOSICHIOE Le TUM, WO HaBiTb
BiNlbHE 3[iNCHEHHS BanTHMX Orepaui noe’si3aaHe 3 AOTPUMAHHAM
HU3KN (popManbHOCTEN, SAKi € 3axo4aMu MNacMBHOIMO KOHTPOSO
(Hanpuknag, HagaHHA CTaTUCTUYHUX [AaHWX, CKNajaHHa nacnopTa
yroam ToLo), WO Hafja€e MOXIMBICTb OpraHam BasltoTHOrO KOHTPOIIHO
crnocTepiratM 3a MNpoOBeAEeHHAM BarnTHUX onepauii, OTpuMyBaTu
iHbopmauito nNpo pyx BanTHMX MOTOKIB, a OTXe, Kopuryeatu
BanTHY MONITUKY AepxaBu. OCKINbKM BaniOTHUA KOHTPOMb €
YaCTUHOK (PIHAHCOBOrO KOHTPOSIKO, TO MOXHa AiNTM BUCHOBKY,
WO cucTema BartoTHOIO KOHTPOMIO FPYHTYETbCS Ha MPaBOMOYHOCTI
cnevianbHMUX OpraHiB, sIKi BUKOHYIHOTb BignoBigHI OyHKLUT.
[MpobnematuLi NpaBoBOro perynoBaHHSA OpraHisayii BantoTHOro
KOHTPONIO B IOPUAMMHIA  fiTepaTypi NPUCBSYEHO npaui Takux
HaykoBLiB, gk M.M. AptbomoB, B. ®. Ebke, O.B. €EmeniH,
A. 10. lodbdpe, C. T.KagbkaneHko, €. B. KapmaHoB, O. M. Ko3supiH,
B. J1. KpoTtok, J1. M. KpaB4eHko, I'. A. ToCyHaH Ta iH. [1poTe nuTaHHA
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cTaTycy cyb’eKTiB BantOTHOrO KOHTPOMO, MONPU X KIOYOBY posb Y
Lin cdepi, BUCBITIIEHO HEAOCTATHLO.

BaxnvBolo CKMagoBOK MPaBOBOr0 MeXaHi3My BaroTHOro
KOHTporto €  1noro  cyb'ektn.  Cneunmcpika  KOHTPOSbHOrMO
NpaBoOBIAHOLWEHHS MOMsirae B TOMYy, WO MpPaBOBMKA CTaTyC WOro
cyb’ekTiB pisHUTBCA. Taky 0COONMBICTb KOHCTATye YMmarno aBTOpiIB.
Hanpuknag, O. M. Ko3upiH, posrnagatoum cyB6’ekTHY CknaaoBy
MeXaHi3aMy BanlOTHOMO KOHTPOIO, 3ayBaXye, WO BCi YYaCHUKM
NpaBoOBIAHOCKH LLbOro TUMY MOXYTb BYTW NoAineHi Ha KOHTPONIOKYMX
cyb’ekTiB Ta OCI0, fOiAnbHICTL SKkUX € 06’eKTOM KOHTponto [2, c. 35].
Hanbinblw Bpanot audpepeHdiadieto cyb’ekTHOro cknagy € Ta, sIKy
3anponoHyBana O. KO. Npavosa, OOCNimKY4Yn KOHTPOJSIbHE
NpaBOBIAHOLIEHHS CTOCOBHO MigUPYHOYUX Ta OpAUHAPHMX YYaCHMUKIB
npouecy [3,c.140]. Amxe 3a3HayeHe MpPaBOBIAHOLUEHHA Mae
nybniyHo-NpaBoBUIA XapakTep, nepeadadac B3aeMO3B'SA30K Y4YaCHMKIB
3a BEPTUKAIO Ta O3HAYEHE BiACYTHICTIO OPUANYHOI PIBHOCTI CTOPIH.

I3 chinocodcbkoi No3uLii Cyb’ekT € aKTUBHOK LISANIBHOK iICTOTOLO,
sika 30iACHI0E NepeTBOPEHHS AincHocTi [4, c. 178]. OTxe, opugnyHi
Ta ¢isndHi 0ocobM — Le peanbHi y4acHMKM BigHOCUMH Yy cdepi
BanTHOrO KOHTPONo, TOBTO Cyb’ekT BaniOTHOrO KOHTPOSIO,
npaBoOBMA CTaTyC SKUX BMU3HAYaeTbCHa IXHIMM NpaBamMn 1
obos’A3kamn B Ui ccepi. BogHouac 3micT npaB Ta 0060B’A3kiB
Pi3HUTBCS1 3anexHo Big kaTeropii cyb’ekta. 3 ornmsgy Ha 3MmicT
n obcar npaB Ta 06OB’AA3KIB, MOXHa BUMOKpeMUTU AOBi KaTeropil
cy6’eKTiB BanNOTHOrO KOHTPOJHO:

1) koHTpontotoui cyb’ekTn, TOBTO cheuianbHi OpraHM N areHTu
BaNOTHOrO KOHTPOMO, HagineHi BiANOBIOQHOK KOMMETEHLIE B
3a3HaveHin cdepi. Cknag i yHKUiT uMx cyb’ekTiB 3anexaTb Bif
nobynoBn CUCTEMW BasOTHOrO KOHTPONI, hOpM Ta METOAIB MOro
30INCHEHHS1, a TaKOX BaroTHOI NONITUKN AepXXaBu 3aranom;

2) NOKOHTPOSbHI CYO’eKTU (ZiSNbHICTb SKUX MiAnsrae BantOTHOMY
KOHTPOI0).

Y c1. 13 [ekpety «[po cuctemy BantoTHOMO PeryrntoBaHHS i
BanTHOrO KOHTpomo» [5] 3akpinneHO neBHi pyHKUil AepKaBHUX
opraHiB Ta 6aHKIBCbKOI cucTeMun YKpaiHu y capepi BantoTHOrO KOHTPOJIHO.

1. HauioHanbHun ©aHk YKkpaiHM € T[OMOBHMM  OpPraHom
BarlOTHOrO KOHTPOMIO, WO KOHTPOSKOE OOTPMMaHHA npasun
perynioBaHHs BarnoTHUX onepauin Ha TepuTopii YkpaiHu 3 ycix
NUTaHb, He 3apaxoBaHuWX UMM [leKpeToM A0 KOMMEeTeHUil iHLWmMX
JepXaBHuUX opraHiB i 3abesneyye BWKOHAHHA YNOBHOBaXEHUMU
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©aHkaMn PyHKUiN Woao 34iINCHEHHST BanOTHOrO KOHTPONIO, 3rigHo 3
umm [exkpeToM Ta iHWMMK akTamMmy BanTHOrO 3aKOHOA4AaBCTBA
YkpaiHn. OkpiM (OYHKLiIN NPSIMOrO KOHTPOMIO, BiH TakoX: NpoBaguTb
JepXaBHy BasntoTHY MOMITUKY, YPaxoBYKOYM MNPUHLMAWN 3aranbHoi
€KOHOMIYHOT noniTukn YkpaiHn; cninbHo 3 KabiHeTom MiHicTpis
YKpaiHu cknagae nnaTixkHui 6anaHc YKpaiHu; 34iACHI0E KOHTPOSIb 3a
3abopoHoto  3aTBepaxeHoro BepxoBHow Papoto YkpaiHu nimiTy
30BHILLHBOTO  AepXaBHoro 6opry YKpaiHW; BuU3Hadae IiMiTu
3aboproBaHOCTi B iHO3EMHI BanTi yNnOBHOBaXkeHuUx 6aHkiB
Hepes3naeHTaM; BMOAE B Mexax CBOEI KOMMNeTeHLUii 060B’A3koBiI Ans
BMKOHAHHS HOPMAaTMBHI aKkTu LWOAO0 3AiMCHEHHA onepauin Ha
BaNOTHOMY PUWHKY YKpaiHW; Hakonudye, 30epirae Ta BUKOPUCTOBYE
pe3epBM BanOTHMX UiHHOCTEN [ONA NPOBaKEHHS AepXKaBHOT
BanTHOI MOMITUKW; BMAAE niUeHsii Ha 3AINCHEeHHA BantoTHUX
onepauin Ta yxBare pilleHHs Npo iX BigMiHY; BM3Ha4ae cnocobwu
BVKOPUCTaAHHA BamnoTHMX (OBMIiHHMX) KypcCiB IHO3EeMHUX BanioT,
BUpaXXeHUX y BantoTi YKpaiHW, KypciB BantOTHUX LiHHOCTEN,
BYpPaXeHMX B iHO3eMHi BarnoTi abo po3paxyHKOBMX (KMIPUHrOBUX)
OAMHULSIX, TOLLO.

2. YnoBHoBaxeHi 6aHkn, diHaHCOBIi YyCTaHOBM Ta HauiOHanNbHUI
onepaTtop MOLWITOBOro 3B’A3KYy, siki OTpMManu Big HauioHanbHoro
OaHKy YKpaiHW reHepanbHi JiUeHsii Ha 34IMCHEHHA BamnOTHUX
onepauin, BUKOHYIOTb (YHKUIT OO0 KOHTPOMK 3a BanloTHUMMU
onepauismu, siki NpoBagaTb Pe3nOEeHTN N HePe3naeHTHU.

3. LleHTpanbHMiA oOpraH BWKOHaBYOl BragW, WO BU3HA4ae
JepXaBHYy nogaTtkoBy W MUTHY MONITUKY, 30OIMCHIOE hiHAHCOBUIA
KOHTPOMb 3a BaniOTHUMKU onepauismu, siKi peanis3yloTb pe3ngeHTn n
Hepe3naeHTn Ha Teputopii YkpaiHn. Ha cborogHi opraHom Bnagu, Ha
SIKUA NOKNaAeHOo 3aBAaHHA Woao0 3abesneveHHss popMyBaHHS €QUHOI
Jep)XaBHOI MogaTtkoBOi W MUTHOI  nonitukn, € MiHicTepcTBO
diHaHciB Ykpainu (nn. 3 n. 3 MNMonoxeHHsi «Mpo MiHicTepcTBO hiHaHCIB
YkpaiHny). Peanisauia aepxaBHOI NogaTkoBOI MOMITUKM, BiAnoBigHO
oo nn.3 n.1 lMonoxeHHs «[lpo [epxkaBHy ickanbHy Cnyxoy
YKkpaiHny, HaneXuTb OO0 OCHOBHUX 3aBaaHb [epkaBHOI dickanbHOI
cnyxbwn. Llen opraH Oyno cTBopeHo BignoBigHO A0 [locTaHoBM
KabiHeTy MinicTpis YkpaiHu Big 21 TpaBHsa 2014 poky Ne 160 wnaxom
peopraHisauii MiHictepcTBa goxopis i 360piB YkpaiHu.

4. LleHTpanbHU opraH BUKOHAaB4YOi BRaaW, WO peanisye
AepXaBHy nonituky y cdepi HagaHHS Mocnyr MOLUTOBOrO 3B’SI3KY,
30INCHIOE KOHTPOIb 3a JOAEPXKAHHAM MPaBun NOLUTOBMX NEPEKasiB i
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nepecunaHHs BarnoTHUX LiIHHOCTEN Yepe3 MUTHUA KOPAOH YKpaiHu.
BignosigHo o 4.1 n.3 TlonoxeHHa «[lpo MiHicTepcTBO
iHbpacTpyKTypu», OAOHMM i3 ronoBHWX 3aBdaHb MiHicTepcTBa
iHbpacTpykTypu YKpaiHm € hopMyBaHHSA 1 3abe3neveHHs peanisauii
AepXaBHOI NoniTMkn y cdpepi HagaHHSA MOCNYr MOLITOBOrO 3B’A3KY.
BignosigHo o LekpeTty «[1po cuctemy BasniOTHOrO perysitoBaHHS i
BanTHOrO KOHTPOMKO», Ha LUeA opraH noknageHo yHKLUio
KOHTPONIO 3a [AOTPUMaHHSAM nMpaBui  MNOWTOBUX MepekasiB i
nepecunaHHs BanioTHUX LiIHHOCTEN Yepe3 MUTHUIN KOPAOH YKpaiHu.

5. LleHTpanbHU opraH BMKOHaBYOi Bnagu, WO 3abesnevye
peanisauio gepXxaBHOI NONITUKM y cdhepi Aep>kaBHOI MUTHOI cripasu,
30IMCHI0OE  KOHTPOSib 32 A04epXaHHsAM MpaBui  NepeMilleHHs
BanTHMX LiHHOCTEN Yepe3 MUTHUIK KOpOoH YKpaiHu. BignosigHo Ao
nn. 3 n. 1 MonoxeHHs «[po OepxaBHy dickanbHy cnyxoy YkpaiHn»,
00 OCHOBHWX 3aBOaHb [lep)xaBHOI pickanbHOI criykbu HanexuTb
peanisauis gepxaBHOI NOAATKOBOI NOMITMKM Ta MOMITUKM Yy cdpepi
aepkaBHoi MUTHOI crnpaBu. OTxe, came Len opraH Mae 34ilNcCHIOBaTH
KOHTPOMNb 3a [AOTPMMaHHAM npaBun  NepeMilleHHs  BanoTHMX
LiHHOCTEN 4epe3 MUTHUA KOpAOH YkpaiHW. besnocepeiHbO
BKa3aHWN KOHTPONb 3AIMCHIONTbL MUTHI OpraHu, WO € CKIagoBo
[epxaBHoi dickanbHOI cnyxoun YkpaiHu.

3 ornsay Ha KOMMETEHLi0 BULLle3a3HadYeHx opraHis, popmamu
30IMCHEHHSA BasniOTHOIMO KOHTPOSIO €. MNPOBEOEHHS NepeBipok;
aHanizyBaHHA  (piHaHCOBOI, OyxranTtepcbkol Ta  CTATUCTUYHOI
3BITHOCTI  BanTHUX oOnepauin  pe3ngeHTiB | Hepe3ngeHTis;
peecTpauis Ta obnik BanoTHUX onepauiin; HagaHHs HauioHanbHUM
0GaHKoM YKpaiHM BamnoTHUX NiLeH3i, J03BOMIB Ta iX BiOKIMKaHHA B
nepenbayeHnx 3akOHOM BuNagkax; NOA4aHHA areHTamu BarTHOro
KOHTPONtO  iHopmauii npo  ¢daktu nopyweHb  BamnTHOro
3aKOHOJABCTBA; 3aCTOCYBaHHS OpraHamu BaniTHOrO KOHTPOIO
CaHKLUiN y pasi nopyLLeHHs BanOTHOrO 3akOHOA4aBCTBa.

Omxe, y [ekpeTi nepenbadeHo 4oTMpM BnagHi cyb’ektn, ki
HanexaTb 00 OpraHiB Bnaau Ta 3a AKMMWU 3aKpPIinfeHO KOHTPOSbHI
dyHKLUIT y BantoTHIN cdepi. YNnoBHOBaxeHi 6aHkKM, hiHaHCOBI yCTaHOBM
M HauioHanbHUI onepaTop MOLUTOBOro 3B'sI3KY, AKi OTpuManu Big
HauioHanbHoro 6aHKy YKpaiHu reHepanbHi MileHsii Ha 3AiNCHEeHHA
BantOTHUX onepadin i KOHTPOMTE BarOTHI onepalil, Wo NpoBOAATb
pe3naeHTU N Hepe3naeHTU Yepes L yCTaHOBW, He € opraHamu Bnaau,
a nvle BUKOHYIOTb (PYHKLUIT areHTiB BantTHOIO KOHTPOSIHO.
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[MOBHOBaXeHHs areHTiB pi3HATbCA 3 ornagy Ha cdepu iX
pisnbHocTi, npote [ekper KabGiHety MiHicTpiB YkpaiHu «[po
CUCTEMY BarlOTHOTO PEryriioBaHHs i BaniOTHOTO  KOHTPOIO»
BCTAHOBSIOE E€OWHMK MPaBOBUN CTATyC YCiX areHTiB BantOTHOroO
KOoHTpont. Ha BigMiHy Big opraHiB BanTHOrO KOHTPOIHO,
YNOBHOBaXEHi OaHKM sK areHTU BartoTHOro KOHTPOM He MarTb
npasa BuaaBaTV HOPMATUBHO-MPABOBI aKkTW, He 3aCTOCOBYOTb
CaHKLii 3a NOpYLIEHHsI BamniloTHOTO 3aKoHOAAaBCTBA YKpaiHW. IXHIO
KOMMETEHLil0 BM3HAYEHO MNOBHOBAXEHHAMWU LOA0  34INCHEHHSA
KOHTPOIO 32 BarnTHUMM onepauisiMy. 3MICT AisinbHOCTi 3a3Ha4YeHMX
BaHkiB nonsirae B 3anobiraHHi NPOBEAEHHI0 HE3aKOHHUX BaniOTHUX
onepauin Ta/abo cBoevacHoMmy iH(pOpMyBaHHI BigMNOBIOHMX OpraHiB
Jep)xaBHOI BMagu nNpo MOpYLEHHSA pe3ngeHTaMn N HepesngeHTamu
BanTHOrO 3aKOHOOABCTBA Ta [OOTPUMAHHA HUMM akKTiB OpraHis
BaIltOTHOrO KOHTPOJIO.

YnoBHoBaxeHUM, Ha aymky €. O. AnicoBa, MOXYTb BU3HaTU 1
HebaHKIBCbKYy  yCTaHOBY (3@ YMOBM  OTPMMaHHsS  JileHsii
HauioHanbHoro 6aHky YKpaiHM Ha npaBO 3AiMCHIOBATW BamnioTHI
onepadii) [6, c. 178]. YnoBHOBaxeHi 6aHKM BigirpaloTb KIHOYOBY POSib
Ccyb’eKTiB, Ha AKMX MOKNageHO 34iINCHEHHSI CyTO nonepeaHboro abo
NOTOYHOro KOHTpont. BogHovac peanisauisi KOHTPOMbHMX (YHKLiN
iHWKMKU cyB’ekTamun BiAByBaeETbCHA B MexXax NoJarnbLlIoro KOHTPOro.
YnoBHOBaXeHi OaHknm — Le eauHi cyD’ekKTu B CUCTEMi BasnoTHOro
KOHTpONto, crneundika QisnbHOCTI N MOXNUBOCTI SKMX AalTb 3MOry
nonepexaTn NpaBoOMNopyLLEHHS Y cdepi BaniOTHOrO 3aKOHOA4ABCTBa.
Y CBOI JAiANbHOCTI LWOA0 BaniOTHOrO KOHTPOMIO YNOBHOBAaXEHi
OaHkn KepytoTbcsi 3akoHOM YkpaiHu «[1po 6GaHkm i OaHKiBCbKy
fpisnbHicTby, [dekpetom KabiHeTy MiHicTpie YkpaiHn «[lpo cuctemy
BasOTHOrO PEryrnioBaHHSA | BarOTHOMO KOHTPOSO», MOCTaHOBaMM
MpaBniHHga HauioHaneHoro ©6aHky YkpaiHu (Hanpuknag, «[lpo
3aTBEpPOKEHHA |HCTPYKUiT NpO NOpAOOK BiOKPUTTS, BUKOPUCTAHHA i
3aKpUTTHA paxyHKiB y HaLioHanbHi Ta iHO3eMHuXx BantoTax», «[1po
3aTBepmkeHHs [onoXeHHst Npo NOpSOOK BantoTHOIO peryrnioBaHHA Ta
BarnTHOrO KOHTpONio B ocobnueun nepiog», «[1po 3aTBepKeHHs
MonoXxeHHs1 NPO BarOTHUN KOHTPOSbY).

Y TlonoxeHHi npo BanOTHUA  KOHTPOSlb  BCTaAHOBIEHO
BiAMOBiAanNbHICTb 3@ MOPYLIEHHS BanTHOrO 3aKOHOAABCTBA,
NMOpPSIAOK 3aCTOCYBaHHA CaHKUii A0 NIAKOHTPONbHUX CYO’eKTiB i
MOXIMBICTb TX OCKapXXeHHSI B CyOOBOMY nopsiaky [7]. 3rigHo 3 umm
OOKYMEHTOM, MOPYLUHWKIB BanTHOrO 3aKkoHOAABCTBa KapalTb
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HaknageHHaM wTpady abo nosbaBneHHs M MiueHsil Ha 3[iNCHEHHSA
BanTHMX onepauin.

BapTto Takox pPO3rnsHyTH 0co6nmMBOCTiI DiSNbHOCTI
HaljioHanbHOro ornepaTtopa MOWTOBOrO 3B’'A3Ky. BignoeigHo Ao
Oekpety KabiHeTy MiHicTpiB YkpaiHn «[1po cuctemy BanioTHOro
peryntoBaHHA i BantOTHOMO KOHTPOSO», BiH HaneXuTb OO areHTiB
BanTHOrO KOHTPOMO B YMOBax Cy4yacHOI BantTHOI MOMITUKK
Ykpainn. 3 ornggy Ha 3mict n. 65 [MpaBun HagaHHs nocnyr
MOLUTOBOrO 3B’A13Ky, HaLliOHaNbHWIA onepaTop MOLUTOBOrO 3B’SA3Ky Mae
npaBo 34iACHIOBATU MDKHapOAHUIM Mepekas rpowen (NoLToBWUiA
nepekas) B iHO3eMHii abo HauioHanbHIA BanoTi B YCTaHOBIEHOMY
3aKOHOAABCTBOM NMOPSAAKY.

[lo nigKOHTPONbHMX CYO’EKTIB BaNOTHOrO KOHTPOSI0 HanexaTb
K  pe3naeHTn, TaK | Hepe3uMaeHTU — YYaCHUKM BanioTHUX
npaBoBigHocuH. BignosigHo o ct. 1 [ekpety KabiHeTy MiHicTpiB
YkpaiHn «[1po cuctemy BarniOTHOrO perynioBaHHA Ta BantoTHOro
KOHTPOIO», pe3naeHTaMu €: isnyHi ocobu (rpomagsHu YkpaiHu,
iHo3emui, ocobn 6e3 rpomagsHcTBa), Aki MalTb MOCTIMHE Micue
NPOXMBaHHA Ha TepuTopil YKpaiHu, 3okpema Ti, WO TMM4YacoBO
nepebyBaloTb 3a  KOPAOHOM;  OpuauYHi  ocobu, cyB’ekTu
NiANPUEMHULIBKOI OIANbHOCTI, SKi He MalTb CcTaTycy pUaUYHOT
ocobu (cpinii, npeacTtaBHMUTBa TOLLO), 3 MiCLLE3HAXOAKEHHSIM Ha
TepuTopil YKpaiHu, SKi 34IMCHIOITbL CBOK AisnbHICTb Ha nigcTasi
3akoHoAaBCTBa YKpaiHW; OUMNNOMATUYHI, KOHCYMNbCbKi, TOProBesibHi
Ta iHWi odiliHi NpegcTaBHMLUTBA YKpaiHW 3a KOPOOHOM, SKi MaloTb
iMyHITET | AnnnomaTuyHi npusinei, a Takox inil Ta npeacrasHMUTBA
NiANPUEMCTB i opraHisauin YkpaiHu 3a KOp4OHOM, WO He 34iMCHIOTb
NiANPUEMHULIBbKY OiSiNbHICTb.

HepeaungeHtammn €: isnyHi ocobu (iHo3emui, rpomMagsiii
YkpaiHn, ocobu 6e3 rpomagsHCTBa), siki MakTb MNOCTiMHE Micle
NPOXMBAHHA 3a MexaMu YKpaiHu, 30Kpema Ti, WO TMM4YacoBO
nepebyBaloTb Ha TepuTopii YKpaiHW; OpUanYHi ocobu, cyb’ekTu
NiANPUEMHULIBKOI  OiSNbHOCTI, WO He MalTb CcTaTycy pUaUYHOT
ocobu (cpinii, npeagctaBHMUTBA TOLLO), 3 MiCLLe3HAXOMKEHHAM 3a
Mexamum  YKpalHW, sKki  CTBOpeHi W AiloTb  BignoBigHO Ao
3aKOHOJABCTBa HO3EMHOI JAepxaBu, 30KpemMa lopuaudHi ocobun Ta
iHWi cy0’eKT! NiANPUEMHULBKOI LiANbHOCTI 3 y4acTi HOPUOUYHMX
oci6b Ta iHWuX cyB’ekTiB NiQNPUEMHULBbKOI AianbHOCTI  YKpaiHu;
po3TawoBaHi Ha TepuTopii YKpaiHW [HO3EeMHi AUNNOMaTUYHI,
KOHCYNbCbKi, TOproBenbHi Ta iHWI odiuiHi nNpeacraBHULUTBA,
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MDKHapoaHi opradisauii Ta X inii, Wo MawTb IiMyHITET i
ounnoMaTudHi - NpuBinel, a TakoX npeAcTaBHUUTBA  iHLIKMX
opraHisauin i cipm, siki He 34IACHIOTb NIANPUEMHULBKY OiNbHICTb
Ha NiAcTaBi 3aKOHIB YKpaiHMW.

Ona Toro, wo6 3aiicHOBaTM BantoTHI  yroau, pesnaeHTu i
Hepe3naeHTU MOBUHHI MaTKM MPaBOCYOD eKTHICTb. Y 3aranbHii Teopil
npaBa NOHATTHA NPaBOCy6’eKTHOCTI PO3pobneHo Ha AOCTaTHLOMY PiBHI.
BoHO MicTMTb TpM cCKNagoBi — MpaBo3gaTHICTb, Aie3gaTHICTb i
OenikTo3aaTHiCTb. TakMM YMHOM, BanioTHa NpaBoCcy0’ eKTHICTbL Mae Tpu
eneMeHTn — BasnloTHY MpaBo3daTHICTb, BantoTHY Aie3gaTHICTb
i BanTHy JeniktosaaTtHicTb. [lpakTnyHa peanisauia BanoTHOI
NpaBOCYO’'EKTHOCTI  pe3naeHTiB i Hepe3ngeHTiB  nepenbavae
YKNaAaHHs BartOTHUX yrog.

KOHTpONbHUMW  (DYHKUIAMW  HagineHi He nuwe  opraHu
BMKOHABYOI BNaau W areHTu BanTHOro koHtpont. Cynosa Bnaja
TakoX  34INCHI0E  KOHTPONMb Yy  cdpepi  BanTHO-MPaBOBOro
perynioBaHHs Ta IHWWX BanTHO-NPaBOBMX BIAHOCMH. HaykoBLi
CTBEPOXKYIOTb, L0 CyAM peani3oBylTb He nuwie dQyHKUilo 3i
30iINCHEHHs npaBocyaasl, @ N KOHTPOMIOKTb JisNbHICTL OpraHis
BMKOHABYOI BragM CTOCOBHO rpoMagaH W  iHWuX cyB’exTiB
NPaBOBIOHOCWH, WO BUHUKAKOTb Y MpoLeci BUKOHABYO-pO3nopanqol
OisNbHOCTI umx opraHiB. OTxe, cyan 34IACHIOTbL KOHTpoInb Yy cdepi
BanTHMX NPaBOBIgHOCKH. [1puyOMy Lel KOHTPOMb CNpPsMOBaHO Ha
nepeBipKy  3aKOHHOCTI  HOPMaTUBHO-NPAaBOBUX  aKTiB  OpraHis
BanOTHOINO peryrntoBaHHA I KOHTPOMO, a TaKoX Ha nepesipKy
3aKOHHOCTI pilleHb i i UMx opraHiB Ta iX nocagoBux ocCi® Wwono
HLUMX  yYaCHMKIB BantOTHO-NPaBOBMX BIiAHOCWH. 3 ornagy Ha
3a3HayveHe, BBaXXaEMO BUMNpaBAaHMM 3apaxyBaHHS CyAiB OO OpraHis
BanlTHOrO  KOHTPONIO  3aranbHOi  komneTeHuii.  BopgHouac
crneuianbHUMKM  OopraHamu  BarnlTHOrO  KOHTPOMK €  opraHu,
6e3nocepeaHbo BkasaHi B [lekpeTi KabiHeTy MiHicTpiB YkpaiHu «[1po
CMCTEMY BarltoTHOrO PerymnioBaHHS | BarOTHOIO KOHTPOSIOY.

BantoTHun  koHTponb  MOXe  BigbyBaTtmca  TakoX  Ha
rocnofapcbkoMy piBHi. Moro 3giicHIoTb MeHemkepw, BRaCHUKM
NiANPUEMCTB, SKUX nNepeayciM UikaBUTb MNUTaAHHA eqeKTUBHOCTI,
E€KOHOMIYHOT A0oUiNbHOCTI, NPUBYTKOBOCTI BantoTHMX onepadin.

CneundiyHy rpyny cyb’ekTiB y CUCTEMI BasnOTHOrO KOHTPOJIO
CTaHOBNATb MPaBOOXOPOHHI opraHu. BoHu nocigawTb ocobnuse
Micue B CMCTEMi BarTHOIMO KOHTPOM, OCKINbKW, 3AINCHIOKYN
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(bakTUYHO BIONOBIAHI KOHTPOSbHI  3axoau LWOA0  AOTPUMAaHHS
3aKOHHOCTI Ta npaBonopsiaky y cdepi obiry BamTHMX LiHHOCTEMN,
BOHW He € Hi opraHamu, Hi areHTamu BantoTHOrO KOHTPOnto. Npnyomy
Ui opraHy BWMKOHYIOTb 3aBOaHHSA WOAO MIATPMMAHHA 3aKOHHOCTI Ta
npaBonopsiiKy B pi3HUX cdepax AisnbHOCTI, 30Kkpema Yy cdepi obiry
BantoTHUX UiHHOCTEN. CYKYMHICTb KOHKPETHWX cnocobiB i 3acobis
opraHisauii  34iNCHEHHA KOHTPOMbHUX Ain  cyB’ekTiB  BanOTHUX
NpaBoOBIAHOCWMH MOMArae y BUOKPEMIIEHHI MEBHUX BUAOBUX hopMm
BarloOTHOroO KOHTPOM, a cuctema crnocobis (npuomis), AKi
3aCTOCOBYIOTb KOHTPOMOKYi CYO’EKTU 3 METOI BUKOHaAHHSA 3aBAaHb i
(OYHKUIiA BaniTHOrO KOHTPOSID, BUPaXKaETbCA B 3aCTOCYBaHHI
KOHKPETHOro MeToAy BasntoTHOro koHTposto [8, c. 107].

TakMMm 4MHOM, BULLE3a3HA4YeHe 3acBigyye po30cepesKeHHS
KOHTPOMbHUX (PYHKLIN Yy cdoepi peryntioBaHHA BamtoTHUX BiAHOCUMH MK
Pi3HMMMW OEepXaBHUMW OpraHamy BragW, IO 3aBaKae 3MiLHEHHI0
HauioHanbHOI BantioTW. Ha ue BKasyloTb YMCMEHHI hakTu HE3aKOHHOIo
nepeBeAeHHs 1 NepecunaHHs BartoTHUX LIHHOCTEN 3a Mexi YKpaiHu,
NPUXOBYBaHHS 3aKOHHO 3006YTMX BantOTHMX KOLUTIB Big, 060B’A3KOBOro
npoaaxy, MnOpyLWeHHss BUMOr LWOAO0 OOOB’SI3KOBOrO AeKrapyBaHHS
(Hanpuknag, nig 4ac nepeTuHy OepXaBHOrO KOPAOHY), NpOBEAEHHS
He3aKOHHUX BamnloTHUX onepaLi, NoB’sA3aHMX i3 TiHEOBMM OBIrom
BanioTM BCynepey BMMOraM YMHHOro 3aKOHOAaBCTBa. Ha Haluy aymky,
OOUINbHO CTBOPUTU EOVHUIA AEPXXaBHUI OpraH, siknii 6u 6esnocepeHbo
BMKOHYBaB (OYHKLUIT BantOTHOMO KOHTPOSIO Ta BasntOTHOrO peryroBaHHS,
a TakoX KoopauHyBaB ©Ou i iHWWX  OepXKaBHUX  OpraHiB,
rocnogaprorymnx cyo’ekTiB, KPeAUTHO-DIHAHCOBMX YCTAaHOB (HE3anexHo
Bia dhopmm BnacHOCTI Ta nignopsiakyBaHHs1). CTBOPEHHS Takoro oprany
OepXaBHOI BNagu CnpusiTume nigBULLLEHHIO e(peKTUBHOCTI AepKaBHOro
BanOTHOTO KOHTPOMNIO, a TakoX nepcoHidpikauil BignoBiganbHOCTI
AepxXaBHUX Criy>K60BLIB, AKi 34INCHIOITL KOHTPOMIOYI AOYHKLT.
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Characteristics of the Subjects of Financial
and Legal Regulation of Currency Control in Ukraine

The author points out that the foreign exchange control is part of
the Financial controls, and it may be stated that the system of
currency control is the system of the powers of the special authorities
which perform a function of the government monetary controls.

Also, notes that the competence of the public authorities and the
banking system of Ukraine in the sphere of currency control include:
inspections; analysis of financial, accounting and statistical reporting of
currency transactions-residents and non-residents; registration and
accounting of foreign exchange transactions; provision of National
Bank of Ukraine exchange licenses, permits and their revocation in
cases stipulated by law; viewing information about the facts of the
violations of the currency legislation by the currency control agents;
the application of currency control authorities, sanctions to offenders in
cases of violations of the currency legislation.

The control functions include not only executive bodies and
currency control agents — the judiciary also exercises control in the
area of currency regulation and other foreign legal relations.

The article also notes that foreign exchange control could also
be i at a hardware level. However, this type of monitoring is
conducted by managers, the owners of the enterprises, which are
primarily interested in the question of effectiveness, economic
feasibility, profitability of foreign exchange transactions.

A specific group of supervisory subjects as well as law
enforcement authorities make up the system of currency control.

Specific proposals for improving the legislation in the sphere of
currency control in the final part of the article.

Keywords: supervisory subjects, currency control, authority
subjects, currency control authorities, currency control authorities
agents.
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Right on a Legal Aid as a Guarantee
of Child’s Constitutional and Legal Status

The article deals with the concept of the constitutional and legal
status of the child and its structure. The peculiarities of the right to
legal aid as a guarantee of the constitutional and legal status of the
child, as well as the place and role of the right to legal assistance in
the system of guarantees of the child as a whole are revealed. The
constitutional right of the child to legal aid is defined as a normative
legal guarantee of the legal status of the child, an element of its legal
protection. The scientific-theoretical principles and practical
proposals aimed at improving the regulatory and legal regulation in
the field of providing legal assistance to the child, based on the
peculiarities of its legal status, are substantiated.

Keywords: legal status of the person, legal status of the child,
constitutional and legal status of the child, child, right to legal aid,
free legal aid, guarantee, legal guarantee.

s proclaimed in the Preamble to the Declaration of the Rights of

the Child of November 20, 1959, the child, due to her physical
and mental immaturity, needs special protection and care, including
proper legal protection both before and after birth. In all
circumstances, the child should be among those who are first to
receive protection and assistance (Principle 8). The right to legal
assistance as one of its main elements plays an important role in the
legal protection of the child. The constitutional right to legal aid is a
guarantee of the legal status of the child, creating conditions for the
proper realization, protection and protection of the rights and
freedoms of the child. Particular importance is attached to the right to
legal assistance as a guarantee of the rights and freedoms for
vulnerable categories of children, such as children with disabilities,
orphans, children deprived of parental care, children who have
acquired the status of internally displaced persons, children who
have been in difficult life situations etc. Taking into account the
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economic, political and social conditions in which the Ukrainian
society is currently, the state has the duty to ensure the proper
conditions for the implementation of the unlicensed right to legal
assistance to all children in need of legal assistance.

Some aspects concerning the right of a person to legal aid were
researched in their works by such scientists: O. Bandurka, E. Bova,
T. Bartholomew, S. Dobryanskyi, A. Dzhuska, V. Isakov, S. Kalinuk,
V. Kopeichikov, V. Kotyuk, N. Khmelevskaya, V. Laughter, V. Lichko,
T. Omelchenko, P. Rabinovich, Yu. Shramko, O. Skakun,
M. Stamatina, V. Tatyos, T. Vilchik, V. Zaborovskyi and others.
However, despite a number of studies that relate to the right of a
person to legal aid, there remain issues that need to be studied.
Particularly relevant is the analysis of this right as a guarantee of the
constitutional and legal status of the child, taking into account the
peculiarities of its status.

Currently, legal literature has different approaches to
determining the legal status of a person. According to A. Kolodiya
and A. Oliynka, the legal status of a person is a legally established
position of a person and a citizen in the modern society and the
state, which is enshrined in normative-legal and individual-legal
acts [1, p. 137]. In turn, Yu. Todigi determines the legal status of the
individual as a legal status of the individual, which reflects his actual
position in relations with society, state, and other people. This
concept has a collectible, universal character and combines the legal
status of a citizen, foreigner, stateless person, refugee [2, p. 150].

Depending on the typological or individual characteristics that
have individuals, as subjects of law, normative legal acts, which
provide for statuses, and completeness, legal statuses are divided
into: general (constitutional), special (generic, species), individual
(personified) [1, p. 135—-136]. The general legal status is provided by
the constitutional law for any person or citizen.

The constitutional and legal (general) status of a person and
a citizen plays the role of basic, source for all other industrial statuses,
forms the legal basis for the implementation of rights and freedoms,
taking into account legal personality, guarantees and responsibilities
[3, p- 79]. In legal literature, there are different views on the structure
of the constitutional and legal status of a person. Commonly
accepted elements of the constitutional and legal status of a person
are: 1)legal norms, which determines the status; 2) fundamental
rights, freedoms, legal interests and responsibilities; 3)legal
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personality; 4) legal principles; 5) citizenship; 6) guarantees of rights
and freedoms; 7) legal liability; 8) the legal relationship of the general
(status) type [2, p. 153].

In most modern studies, the legal status of a child is considered
through the prism of the general legal status of a person: either as a
subcategory, or as a consequence of the legal status of a person
and a citizen, taking into account age restrictions. In this context, the
legal status of a child should be understood as a set of rights and
obligations, fixed by the state in legal form [3, p. 79]. In foreign
studies, the concept of the legal status of a child is often considered
as an ethical and political rather than a purely legal category,
although it still refers to the legal rights of the child [4, p. 53]. We
believe that one of the most successful definitions of the legal status
of a child is the definition proposed by N. M. In Kreesta, in particular,
the legal status of a child is a system expressed in the values of
natural law and the rules of positive law, guaranteed by the society
and the state of subjective legal rights, responsibiliies and
responsibilities of a special subject of law — a child [5, p. 18-19].

From a legal point of view, the child acts as an independent
subject of law. From the analysis of international legal and domestic
legislation, one can conclude that the peculiarity of the legal status of
children is that, on the one hand, they do not enjoy all the rights
of adolescents, and on the other hand, they are endowed with specific
rights related to their age, family situation, etc. This peculiarity
necessitates the adoption of special rules for the protection of children
based on the principle of the priority of the rights of the child [6, p. 95].
For example, in the UK (England), the legal status of a child is not
considered in the context of the legal status of a person, due to which
he is carefully thought out and detailed [3, p. 81].

In the overwhelming majority of the Constitution of Ukraine, the
status of a child is an integral part of the general human status of any
person. This allows us to speak about the guarantees of equal
protection of human rights, regardless of any signs, including age.
However, the specifics of the legal status of the child is generally
recognized, indicating the need for special, special legal protection of
the child, due to psychophysiological and social characteristics
of children’s personality [3, p. 76]. It should be noted that the child is
a participant in a wide range of social relations, which may be
covered by various branches of law, and therefore its legal status
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can be characterized from the point of view of the constitutional,
legal, civil law, administrative-legal, criminal-legal status, etc.

The child has general (constitutional), branch, special (generic)
and individual legal status. Emphasizing the traditionally general, or
constitutional, status of a child, V. Abramov emphasizes his
particular conditionality through the identification of constitutional
rights of adult citizens and children, and therefore it would be more
appropriate to characterize the constitutional basis of the rights of the
child [3, p. 79]. It is the constitutional status of the child that is
decisive for other, derived statuses of the child. Under the
constitutional and legal status of the child most often understand
the set of rights, freedoms, responsibilities of the child and the
guarantees of their implementation, established by constitutional law,
namely, the Constitution, laws and other regulations [3, p. 81].

One of the latest scientific studies devoted to the analysis of the
constitutional and legal status of a child is IVV’s work. Voloshina, in
which the constitutional and legal status of the child is defined as the
legally established position of the child in society and the state,
which is regulated and protected by the system of norms and
principles of law, which are laid out in the Constitution of Ukraine,
international and other constitutional-legal acts, and consists of legal
personality, principles, rights, freedoms and responsibilities, as well
as guarantees of their implementation [3, p. 81]. We believe that the
proposed definition successfully reflects the most important features
of the constitutional and legal status of the child.

It is worth noting that the scholars’ views on the inclusion of the
institute of citizenship and the institution of responsibility in
the constitution and legal status of the child remain the controversial.
However, we support the position of I. Voloshina, which does not
attribute these institutions to the elements of the constitutional and
legal status of the child. First, citizenship serves as the basis for the
formation of the legal status of a person, and is not an independent
element of it; and secondly, it should be considered in conjunction
with the peculiarities of the legal relationship between the child and
the parents or the persons who replace them. This is due to the fact
that according to the general rule, the citizenship of children is
established according to the citizenship of parents or persons who
replace them, in accordance with the Law of Ukraine «On Citizenship
of Ukraine» of January 18, 2001. With regard to the institution of
responsibility, it has special features concerning children, since in
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certain circumstances the child can avoid any responsibility for his
actions, and this institute is not a mandatory element of the
constitutional and legal status of the child [3, p. 83].

A child is a person in its various aspects: a person, a citizen,
a foreigner, a stateless person, etc. In accordance with national law,
a child is a person under the age of 18 (adulthood) if, under the
law applicable to her, she does not acquire rights of an adult before.

It is interesting to note that the Preamble of the Convention on
the Rights of the Child establishes that the child is considered to be
not only a born human being, but also a human being in the womb of
a mother, that is, a person undergoes two stages: a person is
conceived and a person born. The rules of international law in
accordance with the Constitution of Ukraine are part of the national
legal system, however, the Constitution does not provide for the
rights of the child to his or her birth.

The problem of the legal status of the unborn child in general in
legal science is primarily related to the right to life. In modern science
there are positions of scientists who consider the constitutional right to
human life as an inalienable, inalienable, arising from the moment of
the birth of life. Thus, the beginning of the right to life can be
considered a 6-week period from the moment of conception, when the
embryo can remove the encephalogram of the brain and recognize the
minimum level of consciousness of the latter [3, p. 207]. By supporting
adherents of the embryonic concept and taking into account foreign
experience (in particular, the Czech Republic, Slovakia, Germany,
France), as well as taking into account the peculiarities of the legal
personality of the child in domestic civil law (Art. 1222 of the Civil Code
of Ukraine), we can speak the language of legal protection as
conceived, and the birth of a child, and hence legal aid as one of the
important elements of such protection.

Under the current conditions, the problem of ensuring the legal
status of the child, including the still unborn child (conceived,
censorship), remains relevant. In accordance with national
legislation, the legal protection of the conceived child is carried out
within the framework of maternity and paternity protection. Therefore,
speaking about legal aid for a conceived child, we are talking about
legal aid to a pregnant woman who acts in the interests of protecting
the rights of her unborn child. However, a pregnant woman can act
and not in the best interests of the child. For example, as a result of
conscious immoral behavior (drunkenness, drug addiction, etc.)
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endanger the life and health of the child conceived, thus creating the
preconditions for violating the rights of the child born. In this case,
the right to legal aid may act as a guarantee of the legal status of
both conceited and born of a child. Considering that, in accordance
with the Constitution and sectoral legislation, the legal status of a
child is determined from the moment of his birth, the right to legal aid
is an inalienable natural right of the child arising from her birth. Even
a newborn child in modern society may need legal aid to exercise the
right to a name, citizenship, privileges (for certain categories of
children), etc. and protect their rights through legal representatives
(parents, guardians, etc.). At the same time, lawful representatives
can represent the interests of the child in court and other bodies,
apply for legal assistance, including a professional lawyer, to the
relevant subjects of its provision in order to implement and protect
the rights of the child. In the situation of violation of the rights of
children by parents, guardians, trustees, etc., the bodies of legal
assistance in the child can act as bodies and services for children,
police and other, determined by law.

The Constitutional Court of Ukraine has determined that the
content of the right to legal assistance is guaranteed by the
Constitution of Ukraine the possibility of an individual to obtain
juridical (legal) services, essentially — a guarantee of realization,
protection and preservation of other rights and freedoms of man and
citizen, and this is its social significance [7]. Also the feature of the
right to legal aid is its dual nature: in terms of content it is a human
right, in essence, a guarantee.

The rights and freedoms of the child form the basis of its
constitutional and legal status, and the effectiveness of the
implementation of rights and freedoms depends on the level of their
guarantee. Different interpretations of the guarantees of human
rights are proposed in the theory of law. For example, P. Rabinovich
under the guarantees of rights and freedoms understands such
phenomena that promote the implementation of human rights,
provide their protection and protection [8, p. 23]. In turn, S. Lysenkov
and A. Taranov defines the guarantees of the rights and freedoms of
man and citizen as conditions, means, methods, which ensure
implementation in full and comprehensive protection of the rights and
freedoms of the individual. The concept of «guarantee» covers the
whole set of objective and subjective factors, aimed at the practical
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realization of rights and freedoms, to eliminate possible obstacles to
their full or proper implementation [8, p. 555].

Guarantees are classified into specific groups on different
grounds: a) in scope: domestic (national), international; b) by way of
presentation: simple, complex, mixed; c) depending on the legal
status of the individual: general, special, individual. At the same time,
the distribution of guarantees for socio-economic, political,
ideological and legal (legal) is taken as the basis [9, p. 11]. However,
as some scientists point out, socio-economic, political and
ideological conditions alone do not yet ensure the realization of the
rights and freedoms of the individual. Actually guarantees they
become only due to the legal form and organizational efforts of the
state and society [9, p. 11].

According to K. Volyns, guarantees of the rights and freedoms of
the person — a set of specific means, which have a legal, mandatory
character, through which the most complete and comprehensive
possible for the effective implementation, protection and protection of
the rights and freedoms of the individual is possible. The main
purpose of legal guarantees as an integral part of the mechanism for
the provision of rights and freedoms is to create equal opportunities
for all and for all to acquire, implement, protect and protect the rights
and freedoms [10, p. 30-31].

At the same time O. S. Mordovets defines these as guarantee
system of legal means of protection and the protection of human and
civil rights, pointing with it the fact that the main duty of the state is to
ensure the individual right to judicial protection and other protection
methods not prohibited by law, and the right to obtaining qualified
legal aid [9, p. 13].

Depending on the methods and place of consolidation of legal
means, the definition of the procedure for their implementation, the
forms of their protection and protection, legal guarantees are divided
into constitutional, international legal and sectoral [9, p. 13—14].

Position of colony defining legal guarantees,
as stipulated by constitutional norms and principles, of legal
conditions and means of realization of rights, freedoms and
responsibilities of a person and a citizen. Among them, the
Constitution of Ukraine stipulates such conditions and means as the
guarantee of constitutional rights and freedoms and the impossibility
of their cancellation or restriction; guaranteeing their judicial
protection (Art. 55); the right of everyone to know their rights and
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duties (Art. 57); not the reciprocal effect of laws and other normative
legal acts in time (Art. 58); the right to legal assistance, including the
activity of the advocacy (Art. 59); the presumption of innocence
(Art. 62) and others [1, p. 271].

Constitutional and legal guarantees by their nature are legal norms
that make it possible to exercise rights and freedoms in life, that is,
constitutional and legal guarantees — this is provided for by the
Constitution of Ukraine and other laws a special system of legal norms,
principles, conditions, requirements and legal methods and means of
providing, realization, protection and protection of human and civil rights
and freedoms with a view to their practical realization [11, p. 29].

Constitutional and legal guarantees are endowed with specific
features that make it possible to separate them from other
institutions of constitutional law: expression of the degree of
freedom, equality and justice; systematic; fundamentalism;
permanent character; significance; state security; versatility; priority;
universality and individuality. They are closely linked with the
guarantees of other branches of law and social norms, from which
perfection and degree of observance of the result of the maintenance
of constitutional and legal guarantees depends [11, p. 62-63]. The
indicated signs of inherent and the right to legal aid as one of the
constitutional guarantees.

T. Zavorotchenko proposes to divide the constitutional and legal
guarantees of the rights and freedoms of man and citizen into two
groups: 1) normative-legal guarantees; 2) organizational and legal
guarantees. Normative-legal guarantees include a set of legal norms,
through which provides implementation, the order of protection and
protection of the rights and freedoms of the individual. Normative-legal
guarantees are also divided into general and institutional [11, p. 63].
It is to the legal-legal guarantees that the person has the right to
legal assistance.

In turn, V. Pogorilko, Yu. Shemshuchenko and V. Evdokimov
notes that normative-legal guarantees include, in particular, the rules-
principles of material and procedural nature, legal liability, legal
obligations, etc. Thus, to the norm-principles of procedural nature, these
scholars refer to the principle of the right to legal aid [12, p. 30-31].
If we consider the process in its broadest sense (not only as judicial
or criminal), but the person as a participant in such a legal process,
then we can talk about the procedural nature of the right to legal aid.
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According to I. Voloshina, guarantees of the constitutional and
legal status of a child in Ukraine is a collection of formalized,
interrelated and consistent, general social and special legal,
international and domestic means, conditions and methods that are
intended to ensure the actual implementation of the constitutional
and legal status of the child in public relations in Ukraine.
Academician distinguishes between social and special legal
guarantees of the constitutional and legal status of a child in Ukraine.
The general social guarantees of the constitutional and legal status
of a child in Ukraine are a set of formalized, interconnected and
consistent means, conditions and methods that ensure the actual
implementation of the constitutional and legal status of the child in
certain spheres of social life (political, economic, social, cultural, etc.).
At that time, special legal guarantees should be understood as a set of
formalized, interconnected and consistent means, conditions and
methods that ensure the actual implementation of the constitutional
and legal status of the child in the field of law and other areas of
public life that are regulated and protected by law [3, p. 151-152].

Investigating the legal status of minors, N. Ortynsk defines the
legal guarantees of the rights of minors as a means of material and
legal and procedural (organizational) nature, which are intended for the
implementation and protection of the rights of minors enshrined in the
constitution and legislation. The complex of general legal guarantees for
the legal status of juvenile scholars considers both legal and legal
guarantees, on the one hand, and legal and organizational
(or institutional) legal guarantees — on the other [13, p. 215-216].
Thus, the child’s right to legal assistance in the system of legal
guarantees is a normative legal guarantee of the constitutional and
legal status of the child.

It should be noted that the right to legal assistance is not only an
internal guarantee of ensuring the rights and freedoms of the
individual, but also an international legal guarantee of
the accessibility of justice and the right to a fair trial provided for in a
number of international legal acts on the protection of human rights.
In the understanding of the European Court, the right to legal
assistance is a prerequisite for the existence and defining
component of the broader scope and meaning of the right of access
to a court guaranteed by Art. 6 of the Convention for the Protection
of Human Rights and Fundamental Freedoms.
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The specificity of the right to legal aid as a guarantee lies in the
fact that it promotes, creates conditions for the proper realization and
protection of other rights, freedoms and guarantees of a person. In
some cases, a person can not fully exercise his rights without taking
advantage of the guaranteed state's right to legal assistance. It is
also worth mentioning about duties, because a person can apply for
legal information, advice, etc. in relation to its main responsibilities.
Thus, the right to legal aid is at the same time a guarantee of
the proper fulfillment of his duties by a person and a citizen. In this
regard, the right to legal assistance as a guarantee includes
the following specific features: universality, since it concerns the
realization and protection of all human rights and freedoms in various
spheres of public life; procedural orientation that manifests itself in
ensuring the legal capacity of each person to exercise and protect
their rights as a participant in the legal process (in its broad sense);
Mediation — acts as an intermediate link in the realization and
protection of the person’s other rights and freedoms.

With regard to such a special category as children, the right to
legal assistance is also a guarantee of the proper performance of the
duties of parents, children replacing them, guardians, etc., and also
contributes to the prevention of child crime and crimes against
children (through legal training, providing legal information,
consultations, etc.).

Highlights certain peculiarities of realization of the right of the
child to legal assistance, in particular, it can be both active and
passive. At the same time, based on the provisions of national
legislation, it is mainly passive because it is carried out through legal
representatives. In our opinion, the child needs to be given more
opportunities in the independent realization of the right to legal
assistance in accordance with its psycho-physiological development,
since the concept of the child is characterized not only by
physiological signs of maturity (in particular age), but also
by psychological and social characteristics, which is characterized by
individuality. According to part 2 of Art. 10 of the Law of Ukraine «On
Free Legal Aid», an application for the provision of free legal aid in
respect of children shall be sent or submitted to their legal
representatives. That is, in accordance with domestic legislation, to
apply for legal services, which constitute legal aid free of charge,
namely the provision of legal information, consultations and
explanations on legal issues, etc. (Art. 7), a person who has not
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reached the age of 18 (if there was no acquisition or giving of age in
the cases provided by law) can not. A similar situation arises with the
implementation of the child by such legal services as protection,
representation and others that constitute secondary legal aid (Art. 18).

Thus, children who are in difficult living conditions (connected
with violence and abuse in the family, the evasion of parents,
persons who replace them, from fulfiling their duties towards the
child, etc.) must persuade their parents or others persons who are
their legal representatives and whose actions they require protection,
apply to the appropriate legal aid offices or centers for the provision
of free secondary care. Of course, this situation is paradoxical and
reduces the value of the right to legal aid as a guarantee of the
realization of the rights, freedoms and protection of the child.

According to SS Breus, the provisions of part 2 of Art. 10 of the
said Law should be worded as follows: «Appeal to provide one of the
types of legal services provided for in part2 of Art. 7 of this Law
concerning children are sent or submitted by their legal
representatives or the child from the time of reaching the age from
which she is entitled to apply for the protection of her rights and
interests directly to the court independently» [14, p. 35]
(from 14 years old, in accordance with part 4 Art. 152 of the Family
Code of Ukraine).

Taking into account that the Law of Ukraine «On Free Legal
Aid» is currently the only special law that regulates the scope of legal
assistance, then, according to the logic of the law, its provisions
concern both the right to legal aid, which is provided at the expense
of state funds (free of charge), so and at the expense of a person.

According to Art. 32 of the Civil Code of Ukraine, a person aged
between fourteen and eighteen has the right to independently
manage his earnings, scholarship or other income, independently
enter into a contract of a bank deposit (account) and dispose of a
deposit made in his name (in cash on the account). And these rights
make it possible for an underage person to pay for the services of a
professional attorney or a lawyer who will provide the legal
assistance he needs. Therefore, on the basis of this position, the
proposal to independently apply for legal aid to minors from 14 years
of age is logical, in particular, when it comes to such a form as a
professional legal assistance provided by lawyers or other lawyers.

According to part 2 of Art. 3 of the Law of Ukraine «On the
Protection of Childhood», the state guarantees all children equal
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access to free legal assistance necessary for the protection of their
rights on the grounds and in accordance with the procedure
established by law regulating the provision of free legal aid.
In addition, in accordance with clause 3 of Art. 152 of the Family
Code of Ukraine, a child has the right to apply for the protection of
his rights and interests to the guardianship and guardianship body,
other bodies of state power, bodies of local self-government and
public organizations. The mentioned institutions act as subjects of
providing free legal aid to the child, and the legislative instruction to
reach a child of a certain age for access to them, as we see, is
absent. Taking into account the individual peculiarities of each child’s
development, age is a relative criterion for correct understanding and
perception of reality by a child. Therefore, we believe that the child
has the right to apply for free legal aid (in person), as well as a
professional legal guardian, in order to protect his rights or their
implementation, regardless of age. In this case, an individual
approach by the legal aid providers is important to each individual
case of the child's appeal for such assistance.

Thus, the provisions of part 2 of Art. 10 of the Law of Ukraine
«On Free Legal Aid» should be worded as follows: «Appeals to
provide one of the types of legal services provided for in part two of
Article 7 of this Law concerning children shall be sent or served
personally by a child or its legal representatives». The provisions of
Part 1 of Art. 18 of the said Law as: «Appeals to provide one of the
types of legal services provided for in part two of Article 13 of this
Law shall be submitted to the Center for the provision of free
secondary legal aid...». In addition, part 2 of Art. 18 to be worded as:
«Appeal for the provision of one of the types of legal services
provided for in part 2. 13 of this Law relating to children are served
personally by the child or by his legal representatives...».

Consequently, taking into account the peculiarities of the legal
status of the child, it is important that the child’s legal aid is based on
the principles of gratuitousness, accessibility, necessity and quality.
The guarantee of these principles rests with the state. In addition,
civil society plays an important role in ensuring the right of the child
to legal assistance. Thus, the right to legal assistance to the child as
a legal guarantee of its constitutional and legal status requires proper
provision from the state and society.
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NMpaBo Ha NnpaBOBY AOMNOMOrY fIK rapaHTif
KOHCTUTYLiNHO-NPaBOBOro CTaTycy AUTUHMU

Po3rnsiHyTO NOHATTS KOHCTUTYLLIMHO-NPABOBOrO CTaTycy AMTUHU Ta
noro cTpykTypy. Po3kpnTo 0cobnmBocCTi NpaBa Ha NpaBoBY AOMOMOTY 5K
rapaHTil KOHCTUTYLLIMHO-NPABOBOrO CTaTyCy AWTUHM, a TakoX porb
UbOro nMnpaBa B cCuUCTeMi BIgNOBIOHMX rapaHTin. BwusHaveHo
KOHCTUTYLiNHE NpaBO AUTUHM Ha MPaBOBY AOMOMOry sik HOPMaTUBHO-
NpaBOBY rapaHTil0 NPAaBOBOro CTaTyCy AWMTWHWU, €NIeMEHT ii NpaBOBOro
3axucty. OOrpyHTOBaHO HayKOBO-TEOPETUYHI 3acagu Ta NpaKTU4Hi
nponosuuii, cnpsAMoBaHi Ha BAOCKOHaneHHA HOPMaTUBHO-NPAaBOBOro
perynioBaHHs y cdepi HagaHHA NpaBoBOi AONOMOrM AUTUHI BiANOBIAHO
00 ocobnmBocTen il NpaBoOBOro CTaTycy.

KnrouyoBi cnoBa: npaBoBuiA cTatyc ocobu, NpaBoOBUI CTaTyc
OWUTUHU, KOHCTUTYLIMHO-NPaBOBUIA CTaTyCc OUTUHW, OAUTUHA, NPaBoO Ha
npaesoBy [fJonomory, ©Ges3onnatHa npaBoBa [AOMOMOra, rapaHTid,
IOpUANYHA rapaHTig.
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THE UNITED NATIONS WORLDWIDE GOAL.:
ACHIEVE GENDER EQUALITY AND EMPOWER

Gender inequality is still deeply ingrained in every community.
Women suffer from violence, manifestation professional discrimination,
gender segregation, labor, etc. They are not enough involved in
maintaining peace and security in the framework of national, regional
and international institutions and mechanisms for the prevention,
management and resolution of conflicts. The article investigates the role
of the United Nations, its agencies and international-legal acts in this
field, the proposed conclusions and recommendations regarding their
implementation in the national legislation.

Keywords: protection, gender equality, opportunity, global
goals, the United Nations, women, men, international standards.

Gender equality is not only a fundamental human right, but a
necessary foundation for a peaceful and successful world.
Providing women and girls with equal access to education, health
care, decent work, and representation in political and economic
decision-making processes will fuel sustainable economies and
benefit societies and humanity at large.

In modern science, the issue of gender identity questioned
representatives of different sciences: philosophy, sociology,
medicine, jurisprudence etc. For example, it includes the work of
such authors as C.Bem, S.Breus, A.Gorina, O.Grednovska,
K. Kirichenko, A. Kopev, I. Malkina, A. Shaliganova. In recent years,
gender problems have been associated with the issue opportunities,
human rights and non- discrimination (G. Bekker, G. Christy,
D. Harris, T. Loenen, J. Robertson, J. Rawls, M. de Salvia, M. Vitruk,
B. Weiss, I. Zvaak).

© KamiHcbka H. B., PomaHosa H., 2017
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However, the work of many authors devoted mainly to
prohibition of discrimination or pertaining to individual foreign
national legal systems. In our opinion, you need to analyze the
activities of the United Nations, its legal acts in the field of gender
equality, their proper implementation in practice in Ukraine.
Specification determines the relevance and purpose of this research.

The United Nations is an international organization founded in
1945. It is currently made up of 193 Member States. The mission
and work of the United Nations are guided by the purposes and
principles contained in its founding Charter. Due to the powers
vested in its Charter and its unique international character, the
United Nations can take action on the issues confronting humanity in
the XXI Century, such as peace and security, climate change,
sustainable development, human rights, disarmament, terrorism,
humanitarian and health emergencies, gender equality, governance,
food production, and more [1].

Also provides a forum for its members to express their views in
the General Assembly, the Security Council, the Economic and
Social Council, and other bodies and committees. By enabling
dialogue between its members, and by hosting negotiations, the
Organization has become a mechanism for governments to find
areas of agreement and solve problems together.

The United Nations advocates values that are the cornerstone of
this emerging era: freedom, justice and the peaceful resolution of
disputes; better standards of living; equality, tolerance and human
rights. In fact, a world of complex and global challenges is exactly
the environment in which the United Nations should thrive, because
these are challenges that no country can resolve on its own.
Terrorism and organized crime transcend state borders. Diseases
such as AIDS are spreading globally, destroying human lives and
disrupting economic activities. Climate change and environmental
degradation pose major challenges and not only to future
generations. Inequality and poverty can lead to instability and conflict
that can quickly engulf entire regions.

Today, the United Nations is doing more to translate its ideals
into real, measurable change than ever before. That is why, as the
world looks to the United Nations for solutions, we must, in turn, find
new and better ways of working. We must find ways to deliver more
fully on our promises. We must be open to new approaches and
ideas, and have the courage to question our traditional way of doing
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things. And, above all, we must get ordinary people everywhere to
trust our Organization, and to become more engaged in its work [2].

Promotion of equality between women and men and the
empowerment of women is central to the work of the United Nations.
Gender equality is not only a goal in its own right, but is also
recognized as a critical means for achieving all other development
goals, including the Millennium Development Goals. Eradicating
poverty and hunger, achieving universal primary education and
health for all, combating HIV/AIDS and facilitating sustainable
development all require systematic attention to the needs, priorities
and contributions of women as well as men. The UN actively
promotes women’s human rights and works to eradicate the scourge
of violence against women, including in armed conflict and through
trafficking. The UN also adopts global norms and standards and
supports follow-up and implementation at the national level, including
through its development assistance activities.

The Commission on the Status of Women, under ECOSOC,
monitors progress towards gender equality throughout the world by
reviewing implementation of the platform for action that emerged
from the Fourth World Conference on Women (Beijing, 1995). The
Commission makes recommendations for further action to promote
women’s rights, and to address discrimination and inequality in all
fields. The major contributions of the 45-member Commission during
more than 60 years of activity include the preparation and follow-up
to four world conferences on women, including the Beijing
Conference, and development of the treaty on women’s human
rights — the Convention on the Elimination of All Forms of
Discrimination against Women.

The Committee on the Elimination of Discrimination against
Women (CEDAW) monitors adherence to the Convention on the
Elimination of All Forms of Discrimination against Women. The
23-member Committee holds constructive dialogues with states
parties on their implementation of the Convention, based on reports
they submit. Its recommendations have contributed to a better
understanding of women’s rights, and of the means to ensure the
enjoyment of those rights and the elimination of discrimination
against women.

The Division for the Advancement of Women, in the Department
of Economic and Social Affairs, supports the efforts of the
Commission on the Status of Women, the Economic and Social
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Council and the General Assembly to advance the global policy
agenda for gender equality and strengthen the mainstreaming of
gender perspectives in all areas of the United Nations.

The Special Adviser on Gender Issues and Advancement of
Women provides advice to the Secretary-General. She plays a
leadership and coordinating role within the UN on gender equality
issues, and provides advice and support on gender mainstreaming in
all areas of its work, as well as on improving the status of women
within the Organization — including the achievement of 50/50 gender
balance. She provides support at the senior level to
intergovernmental and expert bodies, including to the Security
Council, on women, peace and security. The Special Adviser also
chairs the Inter-Agency Network on Women and Gender Equality,
which is comprised of the gender equality advisers and focal points
from all parts of the UN system.

Beyond the Secretariat, all the organizations of the United Nations
family address issues relating to women and gender in their policies and
programmes. Women are central to UNICEF’s work for children. Much
of UNFPA’s mandate revolves around women’s health and reproductive
rights. UNDP, UNESCO, WFP, ILO and others have programmes
specifically focused on women and the promotion of gender equality,
while also mainstreaming gender perspectives in their work generally. In
addition, two other entities have an exclusive focus on women'’s issues:
UNIFEM and UN-INSTRAW.

The United Nations Development Fund for Women (UNIFEM)
provides financial and technical assistance to innovative progammes
and strategies to foster women’s empowerment and gender equality.
Placing the advancement of women at the centre of all of its efforts,
UNIFEM focuses on four strategic areas: strengthening women’s
economic security and rights; ending violence against women;
reversing the spread of HIV/AIDS among women and girls; and
achieving gender equality in democratic governance in times of
peace as well as war.

Working together with UN member states, international
organizations, academia, civil society, the private sector and
others, the United Nations International Research and Training
Institute for the Advancement of Women (UN-INSTRAW)
conducts action-oriented research with a gender perspective. Its
research promotes the empowerment of women and the
achievement of gender equality, by strengthening the capacities
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of key stakeholders to integrate gender perspectives in their
policies, programmes and projects.

The term «human rights» was mentioned seven times in the
UN’s founding Charter, making the promotion and protection of
human rights a key purpose and guiding principle of the
Organization. In 1948, the Universal Declaration of Human Rights
brought human rights into the realm of international law. Since then,
the Organization has diligently protected human rights through legal
instruments and on-the-ground activities [3].

The Commission on the Status of Women (CSW) is the principal
global intergovernmental body dedicated to the promotion of gender
equality and the advancement of women. UN Women, established in
2010, serves as its Secretariat.

Women and girls represent half of the world’s population and
therefore also half of its potential. But, today gender inequality
persists everywhere and stagnates social progress. As to 2014,
143 countries have guaranteed equality between men and women in
their Constitutions but 52 have yet to take this step [4].

Inequalities faced by girls can begin right at birth and follow
them all their lives. In some countries, girls are deprived of access to
health care or proper nutrition, leading to a higher mortality rate. As
girls move into adolescence, gender disparities widen. Child
marriage affects girls far more than boys. Globally, nearly 15 million
girls under age 18 are married every year — or 37 000 each day.

Marrying young also affects girls’ education. About one third of
developing countries have not achieved gender parity in primary
education. In sub-Saharan Africa, Oceania and Western Asia, girls
still face barriers to entering both primary and secondary school.

Disadvantages in education translate into lack of access to skills
and limited opportunities in the labour market. Women’s and girls’
empowerment is essential to expand economic growth and promote
social development. The full participation of women in labor forces
would add percentage points to most national growth rates — double
digits in many cases.

Worldwide, 35 % of women have experienced physical and/or
sexual intimate partner violence or non-partner sexual violence.
An estimated 133 million girls and women have experienced some
form of female genital mutilation/cutting in the 29 countries in Africa
and the Middle East, where the harmful practice is most common
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with a high risk of prolonged bleeding, infection (including HIV),
childbirth complications, infertility and death.

Regardless of where you live in, gender equality is a
fundamental human right. Advancing gender equality is critical to all
areas of a healthy society, from reducing poverty to promoting the
health, education, protection and the well-being of girls and boys.

Investing in education programmes for girls and increasing the
age at which they marry can return 5 dollars for every dollar spent.
Investing in programs improving income-generating activities for
women can return 7 dollars for every dollar spent.

Recalling the commitments of the Beijing Declaration and
Platform for Action (A/52/231) as well as those contained in the
outcome document of the twenty-third Special Session of the United
Nations General Assembly entitled «Women 2000: Gender Equality,
Development and Peace for the Twenty-First Century»
(A/S-23/10/Rev.1), in particular those concermng women and armed
conflict the Security Council at its 4213" meeting, on 31 October,
2000 adopted Resolution 1325 (2000).

In this Resolution the Security Council urges Member States to
ensure increased representation of women at all decision-making
levels in national, regional and international institutions and
mechanisms for the prevention, management, and resolution of
conflict; encourages the Secretary-General to implement his
strategic plan of action (A/49/587) calling for an increase in the
participation of women at decisionmaking levels in conflict resolution
and peace processes; urges the Secretary-General to appoint more
women as special representatives and envoys to pursue good offices
on his behalf, and in this regard calls on Member States to provide
candidates to the Secretary-General, for inclusion in a regularly
updated centralized roster et cetera [5].

Reaffirming its commitment to the continuing and full
implementation of resolution 1325 (2000), 1612 (2005) and
1674 (2006) and recalling the Statements of its president of
31 October, 2001 (Security Council/PRST/2001/31), 31 October, 2002
(Security Council/PRST/2002/32), 28 October, 2004 (Security Council/
PRST/2004/40), 27 October, 2005 (Security Council/PRST/2005/52),
8 November, 2006 (Security Council/PRST/2006/42), 7 March, 2007
(Security Council/PRST/2007/5), and 24 October, 2007 (Security
Council/PRST/2007/40) the Security Council accepted such
resolution: Resolution 1820 (2008), adopted by the Security Council
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at its 5916"™ meeting, on 19 June, 2008, Resolution 1888 (2009),
adopted by the Security Council at its 6195 meeting, on 30
September, 2009, Resolutlon 1889 (2009), adopted by the Security
Council at its 6196™ meeting, on 5 October, 2009, Resolut|on 1960
(2010), adopted by the Security Council at its 6453 meeting, on 16
December, 2010, Resolut|on 2106 (2013), adopted by the Security
Council at its 6984™ meeting, on 24 June, 2013, Resolut|on 2122
(2013), adopted by the Security Council at its 7044" meeting, on 18
October, 2013, Resolutlon 2242 (2015), adopted by the Security
Council at its 7533 meeting, on 13 October, 2015.

On 1 January, 2016, the 17 Sustainable Development Goals
(SDGs) of the 2030 Agenda for Sustainable Development — adopted
by world leaders in September 2015 at an historic UN Summit —
officially came into force. Over the next fifteen years, with these new
Goals that universally apply to all, countries will mobilize efforts to
end all forms of poverty, fight inequalities and tackle climate change,
while ensuring that no one is left behind [6].

The SDGs, also known as Global Goals, build on the success of
the Millennium Development Goals (MDGs) and aim to go further to
end all forms of poverty. The new Goals are unique in that they call
for action by all countries, poor, rich and middle-income to promote
prosperity while protecting the planet. They recognize that ending
poverty must go hand-in-hand with strategies that build economic
growth and addresses a range of social needs including education,
health, social protection, and job opportunities, while tackling climate
change and environmental protection.

While the SDGs are not legally binding, governments are
expected to take ownership and establish national frameworks for
the achievement of the 17 Goals. Countries have the primary
responsibility for follow-up and review of the progress made in
implementing the Goals, which will require quality, accessible and
timely data collection. Regional follow-up and review will be based
on national-level analyses and contribute to follow-up and review at
the global level.

The European Union (EU) and the United Nations (UN) are
embarking on a new, global, multi-year initiative focused on
eliminating all forms of violence against women and girls (VAWG) —
the Spotlight Initiative. The Initiative is so named as it brings focused
attention to this issue, moving it into the spotlight and placing it at the
centre of efforts to achieve gender equality and women’s
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empowerment, in line with the 2030 Agenda for Sustainable
Development [7].

An initial investment in the order of EUR 500 million will be
made, with the EU as the main contributor. Other donors and
partners will be invited to join the Initiative to broaden its reach and
scope. The modality for the delivery will be a UN multi- stakeholder
trust fund, administered by the Multi-Partner Trust Fund Office, with
the support of core agencies UNDP, UNFPA and UN Women, and
overseen by the Executive Office of the UN Secretary-General.

Facts and figures: 1) about two thirds of countries in the
developing regions have achieved gender parity in primary
education; 2) in Southern Asia, only 74 girls were enrolled in primary
school for every 100 boys in 1990. By 2012, the enrolment ratios
were the same for girls as for boys; 3) in sub-Saharan Africa,
Oceania and Western Asia, girls still face barriers to entering both
primary and secondary school; 4) women in Northern Africa hold less
than one in five paid jobs in the non-agricultural sector. The
proportion of women in paid employment outside the agriculture
sector has increased from 35 % in 1990 to 41 % in 2015; 5) in 46
countries, women now hold more than 30 % of seats in national
parliament in at least one chamber.

Goal 5 targets: 1) end all forms of discrimination against all
women and girls everywhere; 2) eliminate all forms of violence
against all women and girls in the public and private spheres,
including trafficking and sexual and other types of exploitation;
3) eliminate all harmful practices, such as child, early and forced
marriage and female genital mutilation; 4) recognize and value
unpaid care and domestic work through the provision of public
services, infrastructure and social protection policies and the
promotion of shared responsibility within the household and the
family as nationally appropriate; 5) ensure women’s full and effective
participation and equal opportunities for leadership at all levels of
decisionmaking in political, economic and public life; 6) ensure
universal access to sexual and reproductive health and reproductive
rights as agreed in accordance with the Programme of Action of the
International Conference on Population and Development and the
Beijing Platform for Action and the outcome documents of their
review conferences; 7) undertake reforms to give women equal
rights to economic resources, as well as access to ownership and
control over land and other forms of property, financial services,
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inheritance and natural resources, in accordance with national laws;
8) enhance the use of enabling technology, in particular information
and communications technology, to promote the empowerment of
women; 9) adopt and strengthen sound policies and enforceable
legislation for the promotion of gender equality and the
empowerment of all women and girls at all levels.

In conclusion, obvious is that for the United Nations gender
equality and empower all women and girls is one of the priorities
goals. This is an international organization urges Member States to
ensure increased representation of women at all decision-making
levels in national, regional and international institutions and
mechanisms for the prevention, management, and resolution of
conflict for peace and security. Cooperating with the European
Union, the United Nations are embarking multi-year initiative focused
on eliminating all forms of violence against women and girls, in line
with the 2030 Agenda for Sustainable Development.
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cnpas, M. Knis

NMPAKTUKA €EBPONENCBKOIO cyay
3 NMPAB NIOANHU 3 NMATAHDb,
LLIO CTOCYIOTbCA BUABIB TEPOPU3MY

lpoaHanizoeaHo HU3KYy piweHb €gponelicbko2o cydy 3 rfpas
MOOUHU, Yy SIKUX 8UC8IMMeHO 38’S30K MK OOmpuMaHHsM [pas
NOUHU U aHmumepopucmuyHoro OisinbHicmio depxxasu. BusHadyeHo
npaeosaxucHi cmaHOapmu i npobnemu  pPaso3acmocOBHOI
npakmuku wodo 3arnobicaHHs ma npomudii mepopusmy.

KnrouoBi cnosa: €Bponericbkuin cyg 3 npas noavHW, npasa
TNIOAMHN, KOHBEHLUIS, TEPOPU3M, aHTUTEPOPUCTUYHA AISANbHICTb.

eBpOI'IeVICbKVIVI cyn 3 npaB noguHn (ECIJ) sk MibkHapoaHWi cyg €
BULLOKO Cy[j0BOI iHCTaHUiel0 ONs BCIX AepxaB — uneHis Paau
€Bponu, wWo paTtudikyBann KoHBEHUiO Npo 3axucT NpaB JIOOWHMU i
OCHOBOMOMOXHMX cBob0oA (47 KpaiH).

€CTI1J1 mae npaBo:

1) po3rnsagatu iHauBIAyanbHi Ta MixXaepXXaBHi ckapri, nogaHi oo
€CIN npotn opHiei abo Oekinbkox Aepxas, WO € dneHamun Pagu
€sponu uu npotn €C;

2) BU3HaBatn akt Toro, wo Oyno nopylweHo MNeBHE MpaBo
3asBHVKa;

3) npucyonTn 3adBHUKY CripaBeAnvBY KOMMEHCALo;

4) Tnymaunt  KOHBEHUil0 NpOo 3axucTt npaB MNOAUHU i
OCHOBOIMONOXHUX cBOOOS;

5) BctaHoBNoBaTU (pakt TOro, wWo 6yab-Ake MnopyLleHHs B
MeBHI AepXaBi € MacoBMM Yepe3 CUCTEMHI npobnemu, y 3B’a3ky i3
YMM HakasyBaTWu Ui OepXaBi BXUTU 3axO4iB LWOOO BUNpaBrieHHS
LbOro HeJorniky;

© TapaH O. B., Lionpuk I. B., 2017
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6) posrnsgatn  3anut KomiteTy wMmiHicTpis Pagu €sponn 3
MATaHHA MpO Te, YM He Mopywuna JdepxaBa-Bignosigay CBOE
3000B’A3aHHs W00 BUKOHAHHA NOCTaHOB (piweHb) ECIJT;

7) oaBaTu TryMadeHHs paHille BMHECEHOI NMOCTaHOBM Ha 3anuT
KomiteTy MmiHicTpiB Pagn €sponu;

8) BHOCUTM  KOHCYNbTaTMBHI BUCHOBKM LIOAO TIIyMayeHHs
KoHBeHLUii Npo 3axucT npaB MOAWHU i OCHOBOMOMNOXHUX cBOBOA 3
nUTaHb, He MOB’A3aHKX i3 po3rnsggom cnpas [1].

B YkpaiHi piweHHa €CIJ1 € pxepenom npasa.

MeTa uiei cratti — npoaHaniyBatM pesiki piweHHs ECIJI,
y SKuX BigobpaxeHo nosuuio Cyay woao JOTPUMaHHS Npas NioaMHU
B KOHTEKCTi 3anobiraHHs Ta NpoTuAii Tepopuamy.

MpakTnky Cyagy po3novaTo pilleHHaAM y cnpaBi «Jloynecc npotu
Ipnangiin» (1 nunHa 1969 poky).  3asBHMKa  3aapeluTyBanu
aHTUTEPOPUCTUYHI CrykObu 3a nigo3pot0 B y4acTi B HE3aKOHHIN
opraHizauii IPA (IpnaHgcbka pecnybnikaHcbka apmis). ApewT
30INCHEHO 3aBOsKM OCOOIIMBUM MOBHOBAXKEHHSIM LLOAO apewTy 1
YTPYMaHHS Nig BapTol, WO HadaHi MIHICTPY BHYTPILLHIX cnpaB Ha
nigcTaBi 3akOHY Mpo 3roYnHM NpoTu aepxasu (1940). 3rigHo i3 UM
3aKOHOM, MiHICTpa BHYTPILLHIX cnpaB HagineHo ocobnmsumu
MOBHOBa)XEHHAMW 3 BMAAHHA OpAepa Ha apewT W yTpMMaHHe nig
BapToto 6e3 cyay ocib, Skux BiH BBaXKae Takumu, Lo «bepyTb yyacTb
y AiANbHOCTI, WO... 3aBAa€ LWKOAN 30ePEXEHHI0 rPOMaACLKOro M1py Ta
nopsaky yun 6esnekv aepxasuy». BignoBigHO 0O 3akoHY, ypsn Takox
MaB CTBOPUTW AKOMOra LiBuALe MiCna NpUAHATTS 3aKOHY KOMICito, 00
CKnagy $Koi MOBMHHI BXOOUTWM NPeACTaBHUK 30ponMHMX cun | ABa
IOPUCTK 3i CTakeM POOOTM He MEHLLE HiXX CiM pOKiB, 40 AKMX Oyab-
ska apewlToBaHa ocoba abo Taka, WO YTPMMYETLCHA Mig BapTolo,
MOXe Yepes ypsi 3BepHYTMUCS.

3asiBHUMK HamaraBcsi 3acTocyBaTu 3axucT 3a CT.5, 6 i 7
€BpoONencbkoi KOHBEHLi 3 NpaB IOAMHU, SKi 3axuialnTb Oyab-aKy
0co06y Bifg apeLwTy 4n TpuMaHHs nig BapToto 6e3 cyay.

Cyn BM3HaB, WO BIACBKOBUA | MigNiNbHUA XapakTep LMX
dopMyBaHb, a TakoX CTpax, SKUA BOHW nOLIMpIOBaNu cepen
HaceneHHd, dakT, Wo BOHM Aianu nepeBaxHo B [MiBHIYHIN IpnaHaii,
nosa topucaukuieto ypsaay Ipnangii, i Bkpan cepnosHi Hacnigkm ixHix
JissHb  JalTb NigCTaBU AN BUCHOBKY, WO BXWTI 3axogn 6ynu
Takumu, KX BUMarana cutyadis, wo cknanacs. OKpiMm LbOro, 3akoH
1940 poky nepenbavaB neEBHY KiNbKiCTb rapaHTil, $Ki  Manu
NepeLLKOANT 3MOBXMBAHHAM Mif, Yac 3acTOCyBaHHS 3anobiKHOro
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3axo4y Yy BWUMMNAdi  pexmMmy  aAMiHiCTpaTMBHOMO  3aTpUMaHHS:
NOCTINHWIA KOHTPOSb NapfaMeHTy, CTBOPEHHS KOMICIT i3 3aTpMMaHH4,
00 cknafy siKoi BXOOAUNU TPWU eKCMNepTUn, a TakoX HasIBHICTb rapaHTii
3BiNlbHEHHS 3-Mig BapTH, WO AaBaB nyGnivyHo ypsaa.

Cyn AinwoB BUCHOBKY, LLO, XO4a 3aTpuMaHHs 3asBHUKa 6es
[OCTaBnsHHA O cyadi He Marno MpaBOBOro NiATBEPAXKEHHS B CT. 5
€BpONencbKoi KOHBEHLT 3 MpaB MOAMHKU, OOHaK I'pyHTyBanocs Ha
oKkepeni npasa WOAO BIACTYNY Bi4 MOMOXEHb, SAKOr0 HanexHo
notpumaBcs ypaa lpnaHgii, arigHo 3i cT. 15 uiel KouseHuii. Tomy Cyn
He BM3HaB nopyweHHa KoHBeHU,T B Win cnpasi [2].

B ysaranbHeHHi npakTukn 3actocyBaHHs CT. 15 KoHBeHLji Wwoao
MOPYLLUEHHS AepXaBamy BCTAHOBIIEHNX MEX 3a3HadveHo, Wwo Cya byoe
npuainaTM yeary Takum pakTopaMm, SIK XapakTep MOpyLIEeHVX Npas,
obcTaBuHM, WO NpU3BENU OO0 Hag3BWYaWHOI cuTyauil, i Tl TpmBanicTb
(«BbpaHHiran i Makbpaig npotm CnonydeHoro KoponisctBay, §43;
«A. Ta iHwWi npotn CnonyyeHoro Koponiscteay, § 173).

Cyn posrnsgae Taki NUTaHHA: 4M OyayTb 3BUYalHI  3aKOHU
JocTtaTHiMu ans 3anobiraHHA Hebesneu,, CMPUYNHEHOT
Hafa3BuYanHow cutyadieto («Jloynecc npotu Ipnangii» (Ne 3), § 36;
«lpnangis npotn CnonyyeHoro KoponisctBay», § 212); un € 3axoam
peanbHOK BIAMOBIAA Ha Haa3BuMYamHy cuTyauito («BpaHHiran i
Makbpang npotu CnonydeHoro KoponisctBa», § 51); um 3axoam
Oyno BXWUTO AOns BuM3HadeHux uinen («Jloynecc npotu IpnaHgii»
(Ne 3), §38); un nopylleHHa oBMeXeHO npuyMHaMK, SKUMWU KNOro
obrpyHTOoBaHO («BpaHHiraH i Makbparg npotu Cnony4veHoro
KoponisctBa», § 66); 4n KOHTponioBanM MUTaHHA HeOBXiAHOCTI
MopyLLEeHH Mex (Tam camo, § 54); 3acTtocyBaHHsI ocnabrneHHs y
BXUTMX 3axopax («lpmaHgia npotu CnonydeHoro Koponisctsay,
§ 220); 3axogM 3a ymMOBM [AOTPMMAaHHA rapaHTii (Tam camo,
§ 216-219; «Jloynecc npotn lpnangii» (Ne 3), § 37; «bpaHHiraH i
Makbpang npotn CnonydeHoro KoponiectBay, § 61-65; «Akcon
npotn TypevdnHu», § 79—84); BaxnuMBICTb NpaBa BU3HAYUTU MEXY
Ta WWpLWy MeTy Cy4OBOro KOHTPOSH LWoAo peanisauil Lboro npasa
(tam camo, §76); un 6yB CydOBUI KOHTPOMb 3a MPaKTUYHUMM
3axogamn (Tam camo, §78; «BpanHiraH i MakGpang npoTu
Cnony4yeHoro KoponisctBay, § 59); HEOBXIiQHICTb YKUTUX 3aX0AiB, Yu
Oyae ix 3anpoBamkeHo 3a Oyab-sIkoi HEBMMpaBOAHOI OMCKpUMiHALi
(«A. Ta iHwi npotn CnonydeHoro Koponisctea, § 190); skum Gyae
pilleHHs B pasi, SKWO BWULLMA HaUiOHanNbHWA Cyh Yy [AOroBipHin
AepxaBi AiiloB BUCHOBKY, LLIO 3ax04M He Byrnun BKpan HeobxigHNUMW.
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Cyn 6ype BunpaBAaHo B pasi NPUUHATTS NPOTUNEXHUX BUCHOBKIB,
nMwe  SKWO OOr'pyHTYe, WO HauioHanbHUA Cyd  HenpaBWITbHO
BUTAYMauuB cT. 15 uum cygoy npaktuky €CI1J1 3a ujieto ctaTtTeto abo x
OiMLLOB BUCHOBKY NPO HeObrpyHTOBaHICTb Ain (Tam camo, § 174) [3].

OTmxe, nonpu Te, WO NPOTUAIA TepopuaMy € [OOCTaTHbOH
nigcTaBol ANsi MEeBHOr0 06MeXeHHs 00CAry okpemMmnx npas Ni0ANHM,
npoTe ue He o3Havae MnoBHY, abconioTHy ceBoboay AiM Bragu 1
wopasy noTpebye OOrpyHTYBaHHsT Ta HaJaHHSA [OKasiB Ha
nigTBEepAXKEHHs1 OOLINbHOCTI 3aCTOCYBaHHS 3aXOAiB, L0 0BMeXYyoTb
Taki npaBa. HeponycTuMmMm 3a XOAHMX OOCTaBUH (30KpemMa W
3a Hags3BMYaMHWX CUTyauid y 3HadeHHi cT. 15 KoHBeHLUiT)
€ Hemnacbke i Take, WO MPUHWXKYE TiOHICTb, MOBOMKEHHSA abo
KaTyBaHHS (cT. 3 KOHBeHLi).

Y piweHHax €CIJ1 (cnpasu, nos’si3aHi 3 BUABaMU TEPOPU3MY)
«lpnangis  nmpotm CnonydyeHoro KoponiBctBa»  (3aCcTOCyBaHHS
NPUAOMIB  MCUXOMOMYHOrO  TUCKY), «AKCOM nNpoOTN TypeydnHn»
(TopTypu), «Frérot npotn ®paHuii», «Ocalan npotn TypeydnHu»
(cmMepTHUI BMPOK BYNO BUHECEHO 3a pe3ynbTaTtaMmun HecnpaBeamBoro
CydoBOro po3rnsigy) 6yno BM3HAHO NOpyLUEHHS CT. 3.

MowwupeHi B npeueneHTHin npaktuyi €CIJ1 piweHHsa, ge
BM3Ha4yeHO no3uuito Cyay WOoAO0 OcobMMBOCTEN 3aTPUMaHHA 4un
apeLuTy ocib, SKux nigo3ploTb Y TEPOPUSMI.

Hanpuknag, y cnpaBi «®okc, Kemnben i [lapTtni npotu
CnonyyeHoro KoponiBcTBa» 3asiBHWKM OCKapXyBanu CBill apewuT i
TPUMaHHA nig BapToOw, 34iNCHEHI BIANOBIAHO [O MNOMOXEHb
KpMMiHanbHOro 3akoHO4aBCTBa, yXBaneHOro 3 MeTol 3anobiraHHA
TEPOPUCTUYHMUM aKTaMm Yy 3B’A3KY i3 cuTyauieto B [MiBHIYHIN IpnaHaii.
Cyn pinwoB BUCHOBKY Npo nopyweHHs n. 1 cT. 5 KoHBeHuil,
OCKIifNbKN, XO4 apeLlT i TPMMaHHSA nig BapToto, sKi cTany npeameTom
OCMOpIOBaHHSA | I'PYHTYBanucs Ha peanbHUX Migo3pax CTOCOBHO
TOro, WO 3asABHUKM Oynn TepopucTtamn, HagaHi Ypsgom
CnonyyeHoro KoponiBcTBa NOSICHEHHSI BU3HAHO HeaOCTaTHIMK Ans
NigTBEPAXEHHA  BUCHOBKY TMpPO  HasIBHICTb  «OOrpyHTOBaHOI
nigospu». 3 ornsgy Ha ue, He Oyno HeobGXigHOCTI BuMBYaATU
noganbli TBEPAKEHHA 3asiBHUKIB MpO Te, WO METOK IXHbOro
apewty Oyno He nMpuUNpoBagXeHHa 1X [0 BMNOBHOBAXEHOro
CYLOOBOrO OpraHy, a oTpMMaHHS Big HuX iHdopmadii [4].

B iHwwux piweHHax Cyg Haronowye Ha HegonycTUMOocCTi
nopyweHHs cT.5 KoHBeHUil nig 4ac apewTy W nonepegHboro
3aTpumMaHHA ocib, nigosptoBaHMx y Tepopusmi. 3okpema, y noniuii
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4YacTO BUWHWKAE HeObXidHICTb 3aTpuMyBaTW OCIG, NiJO3pIOBaHUX Y
Tepopu3Mmi, Ha nigcTtaei JOCTOBIpPHOI iHGoOpMaUii, sika, ogHaK, He
Moxe OyTm poskputa abo npeg’siBneHa B cydi y 3B'A3Ky 3
Hebes3nekot, WO 3arpoxye mkepeny iHdopmadii. Y 3B’a3Ky i3 LM
Cyn noctaHoBuB, WO TrnymadeHHs § 1 cT.5 KoHBeHuii He mae
HaknagaTtu Tarap Ha opraHu Briagau nig Yyac NPUAHATTA ePeKTUBHUX
3axoAdiB 3 NpoTuail Tepopusmy Ans BUKOHaHHSA 3060B’d3aHb OO0
3axucty xkutta  BignosigHo Ao KouseHuii [5]. bescTpokose
3aTPUMaHHA IHO3EMHUX TrpOMajsiH, Migo3pOBaHUX Yy Tepopusmi,
3 MipKyBaHb HaujioHanbHOI 6e3nekn, AKLLO HEMOXIMBO OEeNopTyBaTU
uMx ocid y 3B'i3Ky 3 PU3MKOM KOPCTOKOrO MOBOMKEHHA B
npunuMatodin - KpaiHi, € nopyweHHaM cT.5. [Ons BuM3HaHHA
JONYyCTMUMMM TaKOro TpMMaHHA nig BapTol Benvka bBputaHia
BMMarana nocnabneHHs 3a cT. 15, npote B Mexax Takoro 3axopy
HeobrpyHToBaHO Oyny BCTAHOBMEHI BiAMIHHOCTI MiXX OpuUTaHCLKMMUK
M iHO3eMHUMU rpoMagsHamu. 3aranom TepMmiH 3aTpumaHHs ocobw,
nigo3ptoBaHoOl B Tepopu3Mi, HEe Mae nepeBuLlyBaTM PO3YMHOMo
nepiogy. 3 ornsgy Ha uUe, nonepefHE YB'SI3HEHHS 3aTpuMMaHuX,
0OBUHYBAYEeHUX Y MPUHANEXHOCTI A0 OBacKCbKOi TepopUCTUYHOI
opraHisauii, CTPOKOM Bif YOTMPbLOX 3 MOSIOBMHOMO i 4O MaWKe LeCTun
pokiB € nopyweHHam § 3 c1.5, §4 cT.5 rapaHTye npaBo ocib,
nigospioBaHMX Yy  TepopuaMmi, Ha  HeBigknagHuM  po3rnsg
NMpPaBOMIPHOCTI Takoro 3aTpUMaHHA. Y 3B'A3KY 3 TWUM, LU0 Takum
po3rnsa He 3AiicHeHo, ©Oyno BCTAHOBMEHO MOPYLUEHHS LbOro
MOsoXeHHs1 B CrpaBi rpoMagsiHnHa Ipaky, nigo3poBaHOro y 3B’s3Kax
3 «Anb-Kaigoto», siKOro satpumanu B 3aKpuUTOMy TPaH3UTHOMY
LEeHTPi B OdikyBaHHI genopTadii 3 benbril [6].

Y Husui piweHb BigobpaxeHo npasoBy noauuito Cyagy, LWo
CTOCYETBCS BUNPaBAaAHOTO OOMEXEHHS1 MpaBa Ha CBODOAY BUPaKEHHSI
nornsaaiB y BUNagKax, Konu naeTbCsa Npo TEPOPUCTUYHI 3arposu.

Cratta 10 KoHBeHuUii «CBobOoga BUMpaxeHHs nornsagie»
nepepbayae, WO KOXeH Mae npaBo Ha cBobody BUpPaXKeHHA
nornsgie. Lle npaBo oxonntoe ceobogy obcTooBaTh BriacHi nornsau,
ofepXyBaTu W nepefasaTu iHopmauilo Ta igei 6e3 BTpyqaHHsA
opraHiB Aep)aBHOI Bfaau i HesanexHo Big KOpAoHiB [7].

Y cnpasi «Jlepya npotu ®paHLii» 3asaBHUKOM BYyB KapuKaTypuUCT.
OavH i3 noro MantoHkKiB i3 306paxkeHHsIM Hanagy Ha BcecBiTHIN
ToproBun uUeHTp ©Oyno ony6nikoBaHo Yy 6acKCbKOMY TWXHEBUKY
13 BepecHa 2001 poky 3 nignucom: «Mwu BCi mpianu npo ue —
“Xamac” 3pobus». llicna Toro, sik noro 6yno 3acymxeHo A0 cnnaTtu
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wTpady 3a «BUMNpaBOaHHSA Tepopuamy», naH Jlepya cTBepaKyBaB,
wo 6yno obmexeHo 1ioro ceobony camoBupaxeHHsi. Cyq BUCIOBMB
OYMKY, LIO CBOE pOBOTOK 3asfABHUK MPOCMaBMsB HACUNbHULbKE
pyMHYBaHHA aMepUKaHCLKOro iMnepianiamy, BWCMAOBUB MoOparbHYy
NiATPUMKY BUKOHaBLSM Hanmagy, MPUHU3UB TiOHICTb XEpTB, a TakoX
CXBanbHO CTaBUTbCA [0 HacuibCTBa, YYMHEHOro LWOAO TuUcsY
rpomagsH. Nonpu He3HauyHUn TUpax LWoTwkHeBMKa, Cya 3a3HauuB, Lo
nyonikauis MartoHKa CrnpuYMHMNIa CycniflbHy peakuito, Lo Morna
Npu3BecTV 4O XBUIi HACUMbCTBA Ta MOPYLUEHHSI CYCNifIbHOro NOpsaKy.
Cya noctaHoBwB, Wwo cT. 10 y uboMy BUNagKy nopyLieHo He Byno.

B iHwin cnpasi «®apyk Temenb npotn TypevyunHu» 3asiBHUK —
rosioBa neranbHOI MNONITUYHOI NapTil — OronocmB 3asiBy ASs npecu
nig 4ac 36opiB CBOEI napTii, y SKin BMCNOBMB NPOTECT MNPOTU
aMepUKaHCLKOro BTPYYaHHSA B Ipaky Ta KPUTWKYBaB MOMILLEHHS B
OAMHOYHY Kamepy rigepa TepOpUCTUYHOI opraHisauil. BiH Takox
BMCNOBUB MNPOTECT MPOTU 3HUKHEHHA B MOMILENCbKUX AiNbHULSX
3aTpumanux. licnsa uboro BUCTYNy naHa Temens Oyno 3acymKeHo 3a
MOLUMPEHHs nponaraHan Ha Tin nigcTasi, Wo BiH NyGNiYHO 3axuLLas
3aCTOCYyBaHHSA HacunbCTBa W IHWWUX TEPOPUCTUYHUX MEeTO.iB.
MaH Temenb y ckapsi CTBepAKyBaB, Lo Gyno nopyLeHo Koro npaso
Ha cBoboay camoBupaxeHHd. Cyg 3asHauumB, WO 3asBHUK BUCTYMaB
K MONITUMHUIM  Oisy | YneH Ono3WUUINHOI napTii, BWCIMOBOKYM
nornsgu CBOEl NapTii Ha akTyanbHi NUTaHHSA, 9Ki CTAHOBNATL iHTEpecC
ana cycninectea. Cya BMCNOBMB OYMKY, WO BUCTYMN 3asiBHWKA He
MICTMB 3aKNVKiB OO HacuIbCTBa, 030POEHOro Onopy Yu MOBCTaHHS,
TOMYy He Moxe OyTu NpUPIBHAHUA A0 po3nantoBaHHA HEHaBUCTI,
nicnsi YOro NOCTaHoOBMB, WO 6yro gonyweHo nopyweHHs cT. 10 [8].

OTxe, NpoaHani3oBaHi 1 iHWi NnpeueneHTN BU3HAYalOTb O3HaKU
Ta YMOBW, 3@ SKAMU MEBHY AiSSbHICTb, WO MOXe MICTUTK
TEPOPUCTUYHI pU3MKK (3arpo3un), BapTo TpaKTyBaTU $K Taky, LLO
nopyLUye Mexi MpaBoBOro 3axmcTy, nepeadayeHi KoHBeHLUIEr.

Y po3rnsHyTUX Yy cTaTtTi M iHwux piweHHax €CIMJ uvitko Ta
nocnigoBHO cdpopmyrnboBaHo nosuvuito Cyay Wwodo  HeobXigHOCTi
JoTpuMaHHs BanaHcy MK nosaroio o npaB i ceobon nogvHu Ta
AHTUTEPOPUCTUYHOID LiANbHICTIO AepXaBn. OTKe, NPUAHATTSA pilleHb,
Lo obMexyoTb NpaBa Ta cBoboaM OCiD, AKi MPUYETHI 4O TEPOPUCTUYHOT
OiSnbHOCTI, Mae BigbyBaTuUCs BIAMOBIAHO A0 NpaBoBux nosuuin €CIJ1,
WO crnpusTUME He nuile OOTPUMaHHI0 3000B’s3aHb AepXXaBu B ranysi
npas NOaNHKU, a 1 3a6e3neUnTb 3aKOHHICTb TaKMX PilLEHb.
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human_rights/sbpyezyerrya-tke-af-raeivyamrsgs-fkharts-sukzhrkhyuy-ses-iafkhsftsvarrya-
fkhakhkhk-15-zhvustyemfensl/?month=03&year=2016. — Ha3sa 3 ekpaHa.

4. ®okc, Kemnben i Maptni npotu CnonyyeHoro KoponisctBa [ENeKTpoHHWI
pecypc] : pilleHHs €Bponencbkoro cyay 3 npas noguHu Big 1 kBiT. 1989 p. — Pexnm
poctyny: http://www.scourt.gov.ua/clients/vsu/vsu.nsf.pdf. — Hassa 3 ekpaHa.

5. O’Xapa npotu Cnony4yeHoro Koponisctea [ENekTpoHHMI pecypc] : pilleHHs
€Bponelicbkoro cygy 3 npae noguHu Big 16 xoBT. 2001 p. — Pexum pgoctyny:
http://eurocourt.in.ua/Article.asp?Aldx=425. — Ha3Ba 3 ekpaHa.

6. Teppopuam [OnekTpoHHbIN pecypc] / CoseT EBponbl. EBponevickuin cyn no
npaBam 4ernoBeka, 2016. — Pexum pgoctyna: www.echr.coe.int/Documents/
COURTalks_Terr_Talk_RUS.PDF. — 3arn. ¢ akpaHa.

7. KoHBeHList Npo 3axucT NpaB NoauHN | OCHOBOMONOXHUX cBoboA BiA 4 nucTon.
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laws/card/995_004. — Ha3Ba 3 ekpaHa.
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http://www.echr.coe.int/Documents/FS_Hate_speech_RUS.pdf. — 3arn. ¢ akpaHa.
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Practice of the European Court of Human Rights
on Issues Related to Manifestations of Terrorism

Despite the fact that the fight against terrorism is recognized as
sufficient grounds for a certain limitation of the scope of individual
human rights, it does not mean full, absolute freedom of action of the
authorities, and in any case requires justification and evidence to
support the appropriateness of the use of certain measures that
restrict such rights.

Inadmissible under any circumstances (including emergency
situations within the meaning of Art. 15 of the Convention) is inhuman or
degrading treatment or punishment (Art. 3 of the Convention).

The precedents define the features and conditions under which
certain activities that could carry terrorist threats (threats) should be
dealt with outside the legal protection provided by the Convention.
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The decisions of the ECHR clearly and consistently formulate the
Court’s position regarding the need to balance the respect for human
rights and freedoms and the state’s anti-terrorist activities.
Consequently, the decisions restricting the rights and freedoms of
persons related to the theoretical activities should be carried out taking
into account the legal positions of the ECHR, which will contribute not
only to the observance of the state’s obligations in the field of human
rights, but also will ensure the legality of such decisions.

Keywords: European Court of Human Rights, human rights,
convention, terrorism, antiterrorist activity.

404



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akademii 6HympilHix cripag

YOK 341.123.04:341.3

Ocmpoecbka b. B. — kaHaugaTt HpUANYHUX
HayK, OoueHT kadeapun npaBa KuiBcbkoro
HauioHaNbHOro MiHrBICTUYHOrO YHiBEPCUTETY,
M. Knis

SAXUCT XKUTTA NIOANHU TA 3AMNOBITAHHA
BOE€HHUM 3JIO4YUHAM | 3JTTIOYUHAM
NPOTU NIOACTBA B JOKYMEHTAX OOH

HocnidxeHo dokymeHmu OOH, ski gidobpaxxaromb Oisi/ibHiICMb
MiKHapOOHOI crinbHomMu 8 HarnpsiMi 3anobizaHHs 0EHHUM 31104UHaM
i 3no4yuHam npomu rodcmea. AKUEHMOB8aHO Ha NUMmaHHi
pamucpikauii  Pumcbkozo cmamymy, wo doci 3anuwaemscs
gidkpumum Onsi YkpaiHu. OkpecrieHO acrniekmu  npobremu
MiKHapOOHO-Pagoeo20o 8U3HaHHs 2071000MOPY aKmom 2eHoyudy.

Kno4oBi cnoBa: 3axucT XWUTTH, BOEHHI 3MOYMHU, 3M0YMHU
nNpoTU MACTBA, reHouma, OMCKpUMIHALIS, pesontouis, Aeknapauiq,
KoHBeHLisi, OOH.

perynioBaHHs MUTaHHA MUpy Ta ©Oe3neku nwoacTBa, Big SKUX

6esnocepeHbO 3anexutb XUTTA | Bnaronony4yys MamnbyTHiX
NMOKOMNiHb, € NPIOPUTETHUM 3aBOaHHAM ONA MDKHAPOAHOI CMiNbHOTY.
MMocaraHHsA Ha XUTTA NMOANHU YacTo CMPUYMHEHE 3ITOBXMBAHHAMUN 3
OOKy MOMITUYHUX PEXUMIB SIK LWOAO BMACHUX TPOMadsiH, TaK i
CTOCOBHO rpomMajsiH Ha CyBEpeHHUX TepuTopiax [HWKUX OepKas
(30kpema okymnoBaHux). 3arpo3or XUTTH NANHKM € BOMBCTBO (Nig
Yyac BOEHHMX KOHGNIKTIB) abo HaBMWUCHE CTBOPEHHA YMOB, LIO
3arpoXylTb XWUTTHO JoauMHU. besnpeuefeHTHi mMacwTabu xepTB
cepen UMBINBHOrO HaceneHHs (KIHOK i AiTen, WO € 3anopykoto
iCHyBaHHS  Haui) CMOHyKanmuM CBiTOBY  CMINIBHOTY  OCSArHYTU
HeobXiaHICTb onepaTuBHOI NpoTMAil UMM 3arpo3am. Y cyyacHomy
MDKHapO4HOMY npaBi Taki HaBMMUCHI Ail, 3 ornsggy Ha CTyniHb X
TSDKKOCTI Ta CEPWMO3Hi Hacnifku, KBanigikyloTb ik BOEHHI 3MOYUHU i
3M104UHM NPOTK JHOACTBA.

Ockinbkn OOH Bigirpae knwo4oBYy ponb B YTBEPAKEHHI Ta
3axuCcTi MUpy, nNpaB NIOAUHKU | NOACBKOI MAHOCTI B YCbOMY CBITi, TO
3anpoBafXeHHA Ha MDKHapOOHOMY piBHI MexaHi3My npaBoOBOI

© OcTposcbka b. B., 2017
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BiAMOBIAANbHOCTI 3a BOEHHI 3MOYUHW | 3M04YMHM MPOTU NIOACTBA
cTano noriYHMM NPoAOBXEHHSM pearnisauii uinen opraHisauil.

OgHum i3 Hanmbinbw amopanbHWX | MaclTabHWX 3MOYMHIB Y
MiKHapOOHOMY npaBi € reHouua. BaxknuBow Mogietd B KOHTEKCTI
NocuUnNeHHsa npotuaii Ta 3anobiraHHa reHouuay ctano MNPUAHATTA
KoHBeHUii npo 3anobiraHHsa 3MovMHy reHoumgy Ta MOoKapaHHs 3a
Hboro Bia 9 rpyaHs 1948 poky, gka Habpana YMHHOCTI 12 CiyHA
1951 poky [1]. BignoBigHo po cT.1 uUbOro OoKymeHTa, 0OOB’A30K
yXKuBaTn 3axofiB Ang 3anobiraHHa Ta nokapaHHs 3a 3A4iMCHEHHS
reHoumay MNoKMageHo Ha AOroBipHIi CTOPOHM, He3amnexHo Big Toro,
BUMHSAOTb NOro B MUPHUA Y BOEHHWUI Yac.

Y ctatTi 2 uiel KoHBeHLUil reHouna BU3HaAYeHo SK «Ail, YYUHEHI 3
HaMipOM 3HULUUTK, LiNKOM abo 4acTKoBO, OyAb-IKy HauioHaNbHY,
€THIYHY, pacoBy UM penirinHy rpyny», npudomy GinblicTb UUX Ain
CrpsIMOBaHi Ha: «a) BOMBCTBO WYJIEHIB TaKOi rpymnu; ... C) HABMUCHE
CTBOPEHHS ANS MEBHOI rpynu TakMX XWUTTEBMX YMOB (Hanpuknag,
no30aBfeHHA MUTHOI BOAM, XapdiB, MeOW4YHOI [JOoMoMoru), ski
cnpsimoBaHi Ha 1 noBHe abo u4acTkoBe i3UYHE 3HULLEHHS;
d) 3anobiraHHa  OiTOHapOMKEHHS B CEpefoBuLLi  Takoi  rpynu
(Hanpuknag, npumycoBa cTepunisadia)».

BaxnuBy ponb y po3B’A3aHHi NpobremMu nokapaHHS BOEHHUX
3M04UHUIB Ta 0OCi0, WO BYMHMAM 3MOHUHM NPOTWU NOACTBA, Bigirpana
EkoHomiuHa i couianbHa paga OOH, sky CcBOiX pe3sontouisix
1074 D (XXXIX) Big 28 nunHa 1965 poky [2] Ta 1158 (XLI) Big
5 cepnhga 1966 poky  [3] nopywmna  nuMTaHHA CTOCOBHO
HeoNnyCTUMOCTI 3aCTOCYBaHHA CTPOKIB [ABHOCTI LIOAO BOEHHMX
3MOYMHIB | 3MOYMHIB MPOTU IOACTBA. Take pilleHHsi, 0e3yMOBHO
BMMAMHYNO  Ha  nojanblle  po3pobneHHs KoHBeHLUiil  npo
HEe3aCTOCYBaHHA CTPOKY AAaBHOCTI 40 BOEHHWUX 3MIOYMHIB i 3M10YMHIB
npotn noactea (26 nuctonaga 1968 poky) [4], dka ocTaTO4YHO
BM3HA4MNa, Lo NOoKapaHHS 3a TakKi 31T04YMHN 3aCTOCOBYHOTb HE3ANEXHO
Bid 4acy ix yuumHeHHs. Lle nonoxeHHs KoHBeHUii nigTBEepanno
NPUHLMMN HEBIABOPOTHOCTI MOKapaHH4.

3a icToOpNYHMMK BiZOMOCTSIMU, FTEHOUMA BUYNHAOTb, NEPEBAXHO,
Ha penirinHomy nigrpyHTi. Tomy B cT. 18 3aranbHoi geknapadii npae
noguHn Big 10 rpyoHa 1948 poky [5] Ta ct. 18 MixHapoaHoi
KOHBEHLUil Npo rpoMagsHcbki i MONITMYHI npaBa Big 16 rpyaHa
1966 poky [6] 3a3HayeHo, L0 «KOXHa noguHa Mae npaBo Ha
cBobony AyMKW, COBICTI i penirii».
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Pesontouias A/RES/60/7 T[eHepanbHoi Acambnei OOH Big
1 nuctonaga 2005 poky npucBsiYeHa MNUTAHHAM  FOMOKOCTY.
Y n.5 ubOro OOKyMEHTa 3a3Ha4yeHo, WO MibkHapogHa CninbHOTa
«be33acTepexxHo 3acymKye BCi BWUSIBU PENriNHOI  HETEepPnuMOcCTi,
nigbyproBaHHA, nepecnigyBaHHsa abo HacunbCTBa LWOOO OKpPeMuUX
ocib abo rpomag, 3yMOBIIEHI E€THIYHMM MOXOMKEHHAM abo
penirinviumn BipyBaHHsaMU» [7] MixHapogHuM OHeM nam’aTi XepTs
rOSIOKOCTY BUM3HAHO 27 CiyHA. BigsHadeHHA poOKOBWHW Mae ctatu
HaragyBaHHAM CBITOBI CMINbHOTI NPO HeobxigHiCTb 06’egHaHHA
3yCuIb AN YHUKHEHHS aKTiB reHouuay B ManbyTHbLOMY.

MigpcymkoBuin OokymeHT BcecBiTHbOro camity Big 16 BepecHs
2005 poky BM3Ha4MB Taki 3000B’si3aHHS Oep)kaB-YfieHiB CTOCOBHO
OKpEecrnieHux Bulle 3rouuHiB: «KoxHa pgepxaBa 3000B’si3aHa
3axyaTi CBOE HaCeneHHa Big reHouuay, BOEHHUX 3MOYMHIB,
E€THIYHUX YUCTOK i 3M104UNHIB NPOTK NtoAcTBa. Llen 060B’A30K TsrHe 3a
coboto HeobxigHiCTb 3anobiraHHa TakuM 3nodmHam...» (. 138).
«MixxHapogHa cninbHOTa, gitoun 4Yepe3 Opradizauito O6’egHaHMX
Hauin, 3000B’AA3aHa TaKoX BMKOPUCTOBYBATH BiANOBIAHI
ONNNOMAaTUYHI, TymMaHiTapHi W iHWi MWpHi 3acobu..; Mu TroToBI
3acTocyBaTu KOMeKTUBHI Aii... yepe3 Pagy besneku, BignosigHo Ao
Cratyty... B pasi notpebu, AKWO MUPHI 3acobu BUABNSATLCSA
HeJoCTaTHIMK, a HaLioHamnbHi opraHM Bnagu He cnpoMOXHi ByayTb
3aXUCTUTU CBOE HaceneHHs... Y pasi notpebu i 3a BignoBigHUX
obcTaBuH — HagaBaTh JOMOMOrY AepXaBaM... 4O novaTtky kpu3d abo
koHnikTiB» (M. 139) [8].

BogHo4vac pesontouia S/RES/1674 (2006), nignucaHa Papoto
Besnekn OOH 28 kBiTHa 2006 poky [9], WwoO0 3axuCTy LMBINbHUX
ocib y 36ponHoMy koHMMIKTI «nigTBEpAXKYE NonoxeHHs n. 138 i 139
MigcymkoBoro gokymeHTta BcecsiTHboro camity 2005 poky CTOCOBHO
BiONOBIgANbLHOCTI  WOAO 3axXUCTy HaACeneHHa Big4 reHouuay,
BiICbKOBMX 3/104MHIB, €THIYHUX YUCTOK | 3NOYMHIB NPOTU NOACTBAY.

3 MeTOo aKueHTyBaHHA Ha BaXNMBOCTI 3anobiraHHa Ta
NPUNUHEHHS BUABIB reHouunay y cBiTi 11 BepecHa 2015 poky NeHeparnbHa
Acambnes OOH npuinHsana Pesontouito A/RES/69/323 [10], 3rigHo 3
Ko 9 rpyaHs nporornoweHo MipkHapogHUM OHeM naM'siTi KepTs
3MOYMHIB reHoumay, BLUAHYBaHHS IXHbOI FHOACBLKOI  rigHOCTI  Ta
3anobiraHHsa UMM 3nouynHam. [lata npuypodeHa A0 OHS MPUAHATTS
KoHBeHLUji npo 3anobiraHHS 3noYrHy reHoumay Ta NokapaHHs 3a Hboro.

Mig yac ceoro BUCTyny Ha 72-i cecii 'eHepanbHOi Acambnei
OOH 20 BepecHs 2017 poky [Npe3ugeHT Ykpainu 1. MNopolueHko
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3a3HaumB: «OpraHizauis O6’egHaHMx Hauin 3aeBxgu Bigirpasana
BaXIMBY POJb Yy rapaHTyBaHHi TOro, WO 3MIOYMHU MUWHYIIOFO HIiKOMK
He noBTOpPATbCA. 72-ra cecig eHepanbHoi Acambnei 36iraetbca 3
85-10 piYyHMUED OopHOro 3 HanbiNbl CMEPTOHOCHMX 3M10YUHIB
XX ctonitta — ronogomopy. Lle 6yB wTyyHun ronog B YKpaiHi B
1932-1933 pokax, opraHizoBaHWA TOTaniTapHUM  PEXMMOM
M. Ctanina, wo npussiB go 3armbeni maibke 10 MIH YKpaiHu,iB.
Hoktop P. JlemkiH, aBTOop KoOHBeHUii Mpo 3anobiraHHA 3M04YuHY
reHoumay Ta nokapaHHa 3a HbOro, npurHATOI [eHepanbHO
Acambneeto OOH we 1948 poky, Ha3BaB 3HULLEHHSI YKPAIHCbKOI
Hauil “knacudHuMm npuknagom reHoumnay”. A 3aknukato ynenHis OOH
NPUAUHATN BNacHe iCTOPMYHE PIlLEHHS NPO BU3HAHHSA rOSI04OMOpPY
akToMm reHouunay» [11].

LLle ogHielo BaxXnnBOK CKNagoBow MidkHapoaHoi nonituku OOH
y ccepi 3abesneveHHs npaBa Ha XuUTTS € 3anobiraHHs pacosin
OUCKpMMiHaUil Ta 3axucT Big Hei. Tak, 3 MeTOow «HeobXigHOCTI
sikoMora LBMALWOI Nikeigauil pacoBoi AUCKpUMIHaLIT B yCbOMY CBITI,
y Bcix Ti dopmax i BusBax, YCBIAOMMEHHs mnoBaru A0 MOACLKOI
rigHocTi» 20 nuctonaga 1963 poky 6yno npuiiHaTo [eknapauio npo
niksigauito Bcix hopm pacoBoi AnckpumiHauii [12].

Y Pesonouii A/RES/2081 (XX), npuiHATin [eHepanbHoO
Acambneeto OOH Big 20 rpyaHa 1965 poky, 6yno 3asHayeHo, Lo
«pacoBa AUCKpMMIiHaUig Ta noniTuka anapTteigy € OofgHuM i3
HaNCyTTEBILWMX NOPYLUEHb Npas i cBoboa noavHu...» [13].

eHepanbHa Acambnes OOH 21 rpygHsa 1965 poky npuiHsana
MixxHapoaHy KOHBeHUil0o npo nikeigaudito BcCix d¢opm pacoBoi
OuckpumiHauii  [14], cnpsiMoBaHy Ha MNOCWUMEHHA MiKHapO4HOI
npoTuaii AMCKpMMIHALIT nogen 3a 03Hakow pacu. 3asHayeHe
3ymoBrnieHo TuM, wWo «Ctatyt OOH rpyHTyeTbCs Ha NpuHUMNax
riZHOCTI 1 PIBHOCTI, BNACTUBMX KOXHIW FIOAMHI...»; «yCi noan piBHi
nepeq 3akOHOM i MawTb MNPaBO Ha PiBHWMIA 3axuUcT Big Oyab-sKoi
anckpumiHauil Ta Big 6yaob-skoro niabyproBaHHA 00 Hel...»; «byab-
sKka Teopia nepeBaru, WO IPYHTYETbCA Ha pacoBi BiAMIHHOCTI,
Yy HayKoBOMY KOHTEKCTi xubHa, y MoparbHOMYy — HeOO3BOfeHa,
a B couianbHOMy — HecnpaBegnvBa Ta HebesneuyHa; pacoBa
OUCKpUMiHaUis He Moxe OyTn BunpaBdaHa Hi TEOPETUYHO, Hi
MPaKTU4YHO. .. ».

Y cTatTi 3 LUbOro 4OKYMEHTa 3a3HayeHo, WO «AepXaBu-ydacHUL
3acymkyloTb, MepenyciM, pacoBy cerperauito Ta anapteig i
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3000B’A3yl0TbCcA 3anobiratv, 3abOpoHATM Ta BUKOPIHIOBATU Taky
NPaKTUKY Ha TepPUTOPISX, AKi HanexaTb 40 TXHbOT KPUCOUKLT».

3 MeTo «BUKOPIHEHHSI PacoBOi AUCKPWUMIHALIT Ta pacusmy,
NpoTU SKUX [ABHO BXe MOBCTanM COBICTb | MNpPaBOCBIAOMICTb
NACTBa Ta SKi B HaW 4ac € BaroMMMy NepenoHamMyn Ha LWnsxXy Ao
noganblloOro Mporpecy Ta 3MIUHEHHA MiDKHaApoOHOro wmupy W
6esnekn», 11 rpyaHa 1969 poky 6yno nignucaHo Pesontouito
A/RES/2544 (XXIV) [15], sakowo 1971 pik Oyno nporornoweHo
MixHapogHum  pokom  6GopoTbbM 3  pacusMOM | pPacoBOHO
anckpymiHauieto, a Takox Pesontouito A/RES/2545 (XXIV) [16], wo
nepepbayae 3axoaun, AkMx Mae OyTu BXUTO MNpPOTM HaLM3My Ta
pacoBoi HETepPNMMOCTI.

Tak, 18 nunHa 1976 poky Habpana u4mHHOCTI KoHBeHUis npo
MPUNWHEHHST  3MOYMHY anapTeigy Ta MOKapaHHs 3a HbOro,
3aTBepaxkeHa  Pesontouieto  leHepanbHoi  Acambnei  OOH
3068 (XXVIII) Big 30 nuctonaga 1973 poky [17], ska BM3Ha4ae 3MicT
NOHATTH «anapTeig» K 0gHOro 3i 3NoYMHIB NPOTU NoACTBa.

Pesontouis A/RES/32/105 [eHepanbHoi Acambnei OOH Big
14 rpyaHs 1977 poky [18] BcTtaHoBMna MixkHapoaHuii pik 6opoTboun
npoTun anapteiagy(1978/79 poky).

Y [Oeknapauii wono anapteigy Ta Moro pyrMHiBHUX HacnigkiB Ha
MisaHi Adppuku Big 14 rpyaHs 1989 poky 3a3HaudeHo, Wo «anapTeia,
Ha3BaHWN 3MNOYMHOM MNPOTU COBICTI i FiQHOCTI NOACTBA, BUHEH Y
3arubeni 6esnivi niogen B lMiBaeHHin Adppuui, nparHe nos36aBuTu
NIOACLKOI MAHOCTI WiNi Hapoaw, HaB’a3aB perioHy NiBAEHHOI YaCcTUHU
AdpuKn KOPCTOKY BiMHY, sika CApUYMHMNG He3niYeHHi NoAChKi
XEepTBU, BENUYE3HI MaTepiarnbHi 30MTK1 Ta MacoBi NEPEMILLIEHHS Hi B
YOMY HE BMHHMX YOJIOBIKiB, XIHOK i AiTen, WO € Takol raHbbol Ans
noacTea, 3 AKOW HeobxigHO 6GopoTmcsa | Ky MOTPIOHO  Linkom
BUKOPIHUTUY», a TakKoX, WO «3. €) BCi MOBUHHI KOpUCTyBaTUCHA
3aranbHOBM3HaHMMK nNpasBamu noguHmny» [19].

BignosigHo po Pesontouii A/RES/53/132 NeHepanbHoi Acambnei
OOH Big 23 nmtotoro 1999 poky [20], nporonoweHo MixkHapogHWUIA pik
mMobinizauii  3ycunb ana  60poTbbM  NpoTM  pacu3Mmy, pacoBoi
OVCKpUMIHaLii, kceHodobii Ta NoB’sA3aHOI 3 HUMW HETEPMUMOCTI.

BaknuBum KpOKOM [0 BAOCKOHANEHHSI CUCTEMU MiKHAPOLHOro
npaBocyaasd B CrpaBax NpO reHouuAd, 3MOo4YuHWM MpoTU N0ACTBA,
BOEHHI 3MOYMHW Ta 3MOYMHWU arpecii CTano 3acHyBaHHA MNepLUOro
NOCTIMHOIO  MiKHapOgHO-NpaBoBOro opraHy — MikHapogHoro
KpuMiHanbHoro cyay. PilleHHs npo 1oro 3acHyBaHHSA 6yno NpumnHATO
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Ha [unnomatunyHin koHepeHLil noBHOBaxHMX npeactaBHukis OOH
3i cTBOpeHHs MixHapogHoro KpumiHanbHoro cygy B M. Pumi Big
17 nunHa 1998 poky, dke Byno ckpinneHe MiKHapoOHVWM akToM —
Pumcbknm ctatytoMm MidkHapogHoOro KpumiHansHoro cygy [21].

[o koMneTeHLii uboro opraHy HanexaTb «Hanbinbw CeprosHi»
(3a3Ha4veHi BuLLE) 3N04MHM (CT. 5), yunHEHi nicnst HAByTTA YMHHOCTI
Pumcbkum ctatytom (Big 1 nunHa 2002 poky) (CT. 24), WwWo[o Skux He
3aCTOCOBYHOTbL CTpPOKM pgaBHocTi (cT. 29). Cyg He HamnexuTb 0o
ctpyktypn OOH, ogHak Papa besnekn OOH Takox Mae npaso
nopyLlyBaTu crnpaBu B HbOMy. KOpucauKuis cygy NOLMPHETLCHA Ha
KpaiHu, ski patudikyBanm PUMCbkui cTaTyT.

OTXe, OKpecneHi 3axoam YMOXIMBUIM OOCTYN Pi3HUX KpaiH g0
MiXKHApOAHOIO KpMMiHanbHOro MpaBocyads [Ans  3axucTy npas
NOAVHKU, HeynepeaXeHoro cygoBOro po3criidyBaHHS, BCTAHOBMNEHHS
cnpaBeanMBOro nokapaHHsa Ta 3abesneyveHHs Mupy. HuHI nuTaHHA
patudikauii Pumcbkoro cratyty AOCI 3anuwiaeTbCs BigKpUTUM Ond
Oesiknx KpaiH CBiTy, 3okpemMa i Ykpaiuu [22].
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Ukraine

Protection of Human Life and Prevention of War Crimes
and Crimes against Humanity in UN Documents

The article presents one of the most acute world problems that
threaten life, peace and security of mankind — war crimes and crimes
against humanity. They attracted attention of the international
community to the value of human life, the need of protection of human
rights at the global international level, as well as bringing to justice
people who committed these crimes and not imposing any limitations
to these crimes, that will ensure the inevitability of punishment.

As the UN plays a key role in promoting and protection the
peace, human rights and human dignity the author has analyzed a
large number of UN documents (Convention on the Prevention and
Punishment of the Crime of Genocide; Convention on the
Non-Applicability of Statutory Limitations to War Crimes and Crimes
Against Humanity; Universal Declaration of Human Rights;
International Covenant on Civil and Political Rights; Declaration on
the Elimination of All Forms of Racial Discrimination; International
Convention on the Elimination of All Forms of Racial Discrimination,
International Convention on the Suppression and Punishment of the
Crime of Apartheid; Declaration on Apartheid and its Destructive
Consequences in Southern; resolutions, adopted by the General
Assembly, the Security Council), that reflect the activities of the

414



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2017. Ne 2 (14)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

international community in prevention of war crimes and crimes
against humanity.

One of the most flagrant, cruel and immoral crime in
international law is genocide as acts committed with intent to
destroy, in whole or in part, a national, ethnical, racial or religious
group. The importance of the problem of international legal
recognition of the Holodomor of 1932-1933 in Ukraine as an act of
genocide, in the context of Ukraine’s participation in the 72" session
of the UN General Assembly, which coincides with the 85"
anniversary of one of the most violent and unprecedented number of
victims of international crimes of the twentieth century — the
Holodomor, is accentuated.

Establishing the first permanent international legal body — the
International Criminal Court was an important step to improve
the international justice system in cases concerning genocide,
crimes against humanity, war crimes and crimes of aggression.

The author also draws attention to the issue of ratification of the
Rome Statute, which is currently open to some countries of
the world, including Ukraine. At the same time, integration into the
international criminal justice system helps to protect human rights,
conduct impartial court investigations, determine fair punishment for
peace and security in the world.

Keywords: protection of life, war crimes, crimes against humanity,
genocide, discrimination, resolution, declaration, convention, UN.
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THE ROLE OF ATTORNEY-DEFENDER
IN THE CRIMINAL PROCESS:
INTERNATIONAL-LEGAL ASPECT

The article studies the issues of legal status and the role of
counsel in criminal proceedings because such a right was expressly
provided for in the Constitution of Ukraine, on the example of
Ukraine and great Britain showing the main points regarding the
structure of the legal profession in these countries, the formation of
the bar as a separate institution, the analysis of the differences in the
formation of this structure in different countries, the proposed
changes concerning the activities of the legal profession in Ukraine,
taking into account foreign experience.

Keywords: lawyer, counsel, Ukraine, United Kingdom, the
advocacy.

Aspecial place in the protection of the rights and freedoms of
citizens is an Institute of the defense in criminal proceedings of
Ukraine, which aims to protect the rights and freedoms of citizens
and also helps to administer justice and enforce laws. The theme of
the role of defense counsel in criminal proceedings is always
relevant. And Institute protection is of paramount importance.
As Ukraine begins to position itself as a legal state, respectively,
there has been more growth on the protection of the rights and
freedoms of man and citizen, and of course it is logical that the
protection given to it in the criminal process. The right of a person to
legal aid provided by the Basic Law of Ukraine — Constitution of
Ukraine, namely in accordance with Art. 59 of the Constitution of
Ukraine everyone has the right to professional legal assistance. In
the cases provided by law, this assistance is provided free of charge.
Everyone is free to choose the defender of their rights. And because
the protection function is provided in the above legal act is one of the
main criminal procedural functions, the role of the lawyer is relevant
to the discussion.

Problems of activity of the Institute of the defense in the criminal
process, designated defenders in society, the professional rights and
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responsibilities of the defenders was investigated in the late
nineteenth — early XX Century (J. Bentham, I. Foinitsky, A. Horse,
N. Janchiv, |. Vaskovskyi). A significant contribution to the
development of the problem and had made these scientists
processuality as J. Awrah, S. Alpert, N. Barschevsky, A. Boikov,
T. Varfolomeeva, D. Whatman, J. Grosheva, J. Kiselev, L. Kokoreyv,
V. Leonenko, V. Lukashevich, V.Medvedchuk, J. Motovilovka,
A. Mikhailenko, N. Mikheenko, V. Natruskin, V. Burrows,
G. Omelyanenko, |. Gems, |I. Petrukhin, N. Polansky, G. Reznik,
V. Savitsky, O. Sviatotskyi, M. Gray, J. Stetsivka, M. Strogovich,
A. Zipkin, M. Cheltsov, V. Sibeko, A. Shilo, V. Shkarupa,
P. Yanovich, A. Yanovskaya, A. Daishi, A.Denning, J.Salmond,
H. Stofan and others.

The purpose of this article is to deepen scientific knowledge
about the role of the defender in criminal process of Ukraine and the
study of the legal aspects associated with his participation in
preliminary investigation, identifying the factors that influence their
effectiveness.

The main material and justification of the results of the study.
Guaranteeing everyone the right to legal assistance is not only the
constitutional legal obligation of the state, but also the observance
taken by Ukraine international obligations in accordance with the
provisions of the universal Declaration of human rights 1948,
Convention for the protection of human rights and fundamental
freedoms 1950, the International Covenant on civil and political
rights, 1966. Under the Law of Ukraine «On advocacy and legal
practice» defense — the kind of advocacy, namely, to protect the
rights, freedoms and legitimate interests of the suspect, accused,
defendant, convict, acquitted person, person in respect of which it is
assumed the application of compulsory measures of medical or
educational nature, or the question about their use in criminal
proceedings, the person against whom the issue of extradition to a
foreign state (extradition).

As for the definition of the defender, the lawyer, which
protects a suspect, accused, convict, acquitted person, person,
relative to which provides for the application of coercive measures
of medical or educational nature, or the question about their use,
as well as those in respect of which it is expected the
consideration of the question of extradition to a foreign state
(extradition) [1]. Also worth noting is the fact that the protector
cannot be a lawyer, details of which are not included in the
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Unified register of advocates of Ukraine or with respect to which
in the Unified register of advocates of Ukraine provides
information about a stop or termination of the right to practice law,
and about the definition of the term «lawyer», according to Art. 1
of the Law of Ukraine «On advocacy and advocate’s activity»
advocate is a natural person, engaged in advocacy on the
grounds and in the manner provided by the said law. Also, the law
provided that the right to engage in advocacy can be a natural
person who has full higher legal education, fluent in the state
language, has experience in the field of law for at least two years,
pass a qualifying exam, passed training, was the oath of attorney
of Ukraine and obtained the certificate of right to advocacy.
Can’t be a lawyer a person who: has outstanding or unwithdrawn
in the manner prescribed by law a criminal record for committing
serious, very serious crimes and crimes of medium gravity, for
which sentenced to imprisonment [2].

If you compare the role of counsel in Ukraine with the attorney,
for example, in the UK, the country of Albion very much attention
devoted to the legal profession. There the legal status of the legal
profession in the UK is regulated by several legal sources of different
nature. The legal profession in the UK has evolved over the
centuries and now operates on the basis of Royal charters, private
parliamentary acts, government regulations, rules adopted by the
governing bodies of the bar associations, judicial decisions, legal
traditions and legal traditions [3]. These include, in particular, include
Royal Charter (1845, 1872, 1903, 1909 and 1954), as well as a
series of acts of Parliament specifically devoted to lawyers in the
field of criminal law and justice in criminal cases. In criminal
procedure the sources of broadly defined that the lawyer-defender in
the UK has an important role. In matters of the right of counsel
lawyers are guided by the following three legislative acts: the police
Act and criminal procedure, evidence, 1984, the criminal justice Act
1994, the Law on criminal procedure and investigations 1996.

A distinctive feature of the English legal profession is a
historically-developed division of practicing lawyers into two groups —
solicitors (solicitor) and barristers. These subjects have the right to
perform the function of protection in criminal proceedings. Solitary
have limited the right to public speaking in the courts, they mostly
meet with clients, suspects or the accused, acting on their behalf,
help to gather evidence in their favor. Yet until recently, salt — citori
had the right to take part only in the Bulletin of the Academy of
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advocacy of Ukraine 140 the number 2 (24) 2012. the lower courts
(Magistrate’s Courts, County Courts) or aplac to the Supreme court,
provided, however, that they were in fact in the lower court. The first
changes on the right solcitors to act as counsel in higher courts took
place in 1990, with the adoption of the Act on judicial and legal
services (Courts and Legal Services Act). For this act, solitary was
entitled to receive a certificate of defense counsel. Entitled to receive
such certificate had only solitary those who have already had the
practice of counsel in the lower courts, they had only to pass a short
training and pass the exam on knowledge of Rules of evidence
(Rules of evidence). The act on the access to justice (Access to
Justice Act), enacted in 1999, allows all solcitors have the right to
step into the role of advocate in the higher courts, but the new rules
for learning such solcitors still not ready.

As for barristers, they are the advocates entitled to practice in all
the courts of all instances, their work is supervised by the General
Council of the bar Association (General Council of the Bar).
All barristers must be members of one of the four associations
(Inns of Court) [4].

Functions of lawyers in the UK compared to the functions of
lawyers in continental Europe is much wider: the lawyer may be not
only functions of protection or representation of interests of citizens
in courts, but also as a criminal Prosecutor on behalf of the state and
individuals. one of them is that lawyers can be appointed to positions
of judges, Ministers and other officials in the government, to engage
in teaching in universities, to combine function attorney with the
practice of a notary, can take powers being in high positions and
remain members of the bar of the corporations.

In addition, it is worth noting that the actions of lawyers in
criminal cases are divided into so-called preliminary legal advice and
direct participation in production for defense. Therefore, we can
conclude that the role of the lawyer in these cases is very high, as,
taking part in criminal proceedings, they performed one of the most
important functions of the state — protection of legitimate rights and
freedoms of the individual, namely: helping the detainee, suspect,
accused, defendant and convicted in the protection of their legal
interests, provides them with qualified legal assistance,
counteracting the falsification of evidence, the use of illegal methods
of investigation, neutralizing accusatory pre-trial investigation etc.

Consequently, the lawyer-defender in the UK is the lead
professional, and comparing its functions with the functions of the
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lawyer in Ukraine, it can be concluded that the British had provided a
wider range of powers in the activities of the lawyer than it does to
us. Of course there are a number of reasons, as the Anglo-Saxon
legal system, which belongs to the Kingdom, involves an adversarial
process in which the defense and prosecution have equal positions
before the court, in contrast to the model of the Romano-Germanic
legal family, which includes Ukraine, where a competitive process is
only beginning to emerge, although, unfortunately, remains and still
laid in Soviet times, the functional imbalance dominates accusatory,
significantly limited the protective procedural safeguards.

Regarding Ukraine, it is a progressive step towards ensuring the
right to defense in criminal cases is the adoption of the law of
Ukraine «On free legal assistance» (2 June 2011). In accordance
with this Law guaranteed by the state and fully or partially free legal
assistance at the expense of the State budget of Ukraine, local
budgets and other sources [5].

The law contains provisions on granting free primary legal aid,
which includes certain types of legal services: providing legal
information, consultations and explanations on legal issues, drafting
applications, complaints and other legal documents (except
documents of procedural content) providing assistance in ensuring a
person’s access to secondary legal aid of the form of state
guarantees, which is to create equal opportunities for the access of
persons to justice.

Returning to a defense attorney in the UK it is worth noting that the
Legislation of foreign States decides this question in different ways. In
great Britain the income of the entity determined without regard to the
income of other family members. Persons with low income receive full
legal assistance in the preparation of the proceedings and during the
hearing. Practiced partial grant aid for a certain group of the poor.
Perform these tasks on behalf of the government engaged in law society
(Law Society). The presence of a low-income person who applies for
legal aid is determined by the Commission of additional appropriations
for the Ministry of social welfare.

The territorial committees (for the convenience of the system of
grant aid in England and Wales is divided into 12 districts, each of
which has territorial Committee) composed of practicing barristers
and solicitors and their subordinate numerous local committees with
the relevant law specialists consider the application for granting
permission for legal assistance in courts of first instance and,
accordingly, are given a certificate. The functions of territorial
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committees also includes the supervision of solicitors, their
remuneration, approval of the lists solicitors and barristers, which
provide free legal advice and conduct cases by appointment. Free
legal aid in England and Wales were guaranteed in the 1949 Act and
legal aid Board (Legal Aid and Advice Act) [6]. Until that time, the
issue of providing legal aid to poor was regulated by various
regulations. In particular, the first state aid for criminal cases was
established in 1903.

Consequently, reliable protection of human rights is the
Supreme criterion for assessing the activities of all the institutions
of the state, constitute a system of law enforcement and human
rights bodies. By ratifying the European Convention for the
protection of human rights and fundamental freedoms (1950),
Ukraine has committed itself to ensure that everyone whose rights
have been violated, effective remedies (Art. 13). The level of
development of the legal profession is one of the indicators of
democratic society, one of the signs of protection of human rights.
Consequently, reliable protection of human rights is the Supreme
criterion for assessing the activities of all the institutions of the
state, constitute a system of law enforcement and human rights
bodies. By ratifying the European Convention for the protection of
human rights and fundamental freedoms (1950), Ukraine has
committed itself to ensure that everyone whose rights have been
violated, effective remedies (Art. 13). The level of development of
the legal profession is one of the indicators of democratic society,
one of the signs of protection of human rights. And therefore, based
on the practice of foreign colleagues, the advocacy of Ukraine is to
suffer certain reforms, in particular in view of collecting evidence
against his client and development of the so-called «law of
investigation» UK has long developed a competitive model of
management process, when in Ukraine, this direction is in its
infancy. Additionally, the division of advocates into 2 categories has
a right to exist in our state, after all, so those of the defender, who
don’t have enough experience preparing documents and all matters
related to pre-trial investigation, and the other half lawyers act in
court. A certain parallel in this case, it is possible with the assistant
to the lawyer, but all the same, the helper executes all the
instructions of a lawyer at all stages of the process and included in
the whole process to the end. Regarding free legal assistance, you
should take into account the fact that in this sphere it is necessary
to allocate more financial costs for development of this direction,
which will allow public defenders to do their job much better.
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Aydko O. B. — acniipanm HauioHanbHOI akademil 8HympiwHix
cnpas, M. Kuis

Ponb agBokaTa-3axucHMKa B KpUMiHanbLHOMY npoueci:
Mi>XKHapOOHO-NpPaBOBUIN acnekT

JocnigpkeHo nuMTaHHA WOAO MNpaBOBOro cratycy Ta  poni
3axuMCHMKaA B KpUMiHanbHOMY npoLleci Ha npuknagi YkpaiHu Ta
Benukoi bpuTtaHii. Bu3HayeHO TrOSfIOBHI enemMeHTU CTPYKTypu
agBokaTypy Yy BuLLe3asHadyeHux KpaiHax. OkpecrneHo etanu
dopMyBaHHSA afiBOKaTypu sIK OKPEMOTO iHCTUTYTY. 34iACHEHO aHani3
Wwoao BigMIHHOCTENM Yy opMyBaHHI Li€l CTPYKTYpu B YKpaiHi Ta
Benukin bputaHii.

KniouyoBi cnoBa: aaBokat, 3axvuCHUK, YkpaiHa, Benuka BputaHis,
agBokaTypa.
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